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Module 1:
OBJECTIVES OF EVAW LAW

(Presentation)

Module 1
Objectives of EVAW Law

Training
Kabul, Afghanistan
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Objectives of EVAW law 
Article 2. This law has the following objectives:

1. Ensuring Sharia and legal rights and protecting the 
human dignity of women.

2. Maintaining family integrity and fighting against 
customs, traditions and practices which contradict Islamic 
Sharia and cause violence against women.

3. Protecting women who are victims or at risk of 
violence.

6. Prosecuting perpetrators of violence against women.

Preventing Violence against Women

Article 2 (objectives):

4. Preventing violence against women.

5. Providing public awareness and training on 
violence against women.

Article 4. 
Violence is a crime; no one shall be entitled to commit 
violence … If committed, he/she shall be punished in 
accordance to the provisions of this law.
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Rights of Victim
Article 6. The victims of violence have the following rights:

1. Prosecuting the offenders of violence based on provisions of 
the law;

2. Having access to shelter or other safe place (s) with the consent 
of the victim;

3. Having free access to emergency health services;

4. Having advocate or legal aid provider;

5. Compensation to damage resulted from the act of violence;

6. Confidentiality of relevant matter; and

7. Other rights which have been stipulated in the legislative 
documents for the victim.

State Obligation to 
Eliminate Violence against Women

In summary the State need to eliminate violence 
against women through exercising due diligence in 
the 5Ps of -

Prevention of violence

Protection of the victim/survivor

Prosecution and investigation of cases on violence 
against women

Punishment and sentencing of perpetrator

Provision of compensation and reparation for 
victim/survivor
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Family 
integrity

Post VAW 
response and 

access to jus

Family unity v. Family integrity
Can family integrity exist without human dignity of women?
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Prevention [art. 2(4) and article 4]

Emphasize human dignity of women and gender equality

Sharia that promotes and protects women’s human dignity

Fight against customs, traditions and practices

which contradict Islamic Sharia; and 

which cause violence against women

Public awareness; and 

Training

Gender sensitization

Victim-sensitive approach -
Post-VAW response & access to justice
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Prevent
VAW*

Prosecute
and punish
perpetrators
*+

Eliminate
VAW

Provide
Victim
compensation
& reparation+

Thank you!
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Module 1:
OBJECTIVES OF EVAW LAW

(Narrative)

Objectives of EVAW Law 

• Objectives of EVAW law

Article 2. This law has the following objectives:

1.  Ensuring Sharia and legal rights and protecting the human dignity of women.

2.  Maintaining family integrity and fighting against customs, traditions and practices which 
contradict Islamic Sharia and cause violence against women.

3.  Protecting women who are victims or at risk of violence.

4.  Preventing violence against women.

5.  Providing public awareness and training on violence against women.

6.  Prosecuting perpetrators of violence against women.

• Prevention of violence

Article 4. Violence is a crime; no one shall be entitled to commit violence … If committed, he/she 
shall be punished in accordance to the provisions of this law.

Rights of Victims

• The Rights of Victim

Article 6. The victims of violence have the following rights:

1.  Prosecuting the offenders of violence based on provisions of the law;

2.  Having access to shelter or other safe place (s) with the consent of the victim;

3.  Having free access to emergency health services;

4.  Having advocate or legal aid provider;
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5.  Compensation to damage resulted from the act of violence;

6.  Confidentiality of relevant matter; and

7.  Other rights which have been stipulated in the legislative documents for the victim.

In summary, the State needs to eliminate violence against women through exercising due diligence in 
the 5Ps of -

a. Prevention of violence

b. Protection of the victim/survivor

c. Prosecution and investigation of cases on violence against women

d. Punishment and sentencing of perpetrator

e. Provision of compensation and reparation for victim/survivor

In the following modules, we will - 

Emphasize human dignity of women and gender equality
Sharia that promotes and protects women’s human dignity
Fight against customs, traditions and practices
- which contradict Islamic Sharia; and 
- which cause violence against women
Awareness; and 
Training
Gender sensitization

Victim-sensitive approach -
Post-VAW response & access to justice
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Prevent
VAW*

Prosecute
and punish
perpetrators
*+

Eliminate
VAW

Provide
Victim
compensation
& reparation+
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Module 2:
UNDERSTANDING GENDER 

 SENSITIZATION AND GENDER ROLES
(Presentation)

Module 2
Understanding Gender

Sensitization and Gender Roles
Training for Prosecutors, Afghanistan

December 2018
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Introduction to the Module

• International and universal experience
• Relevance of understanding gender sensitization to

address and reduce violence against women

Objectives of the session

• TOPIC 1 Understanding gender sensitization and gender
roles

• TOPIC 2 Discuss why we have these gendered views
• TOPIC 3 Discuss the meaning and effect of unconscious

bias
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Starting from where we are

• ACTIVITY 1
• A card will be handed out to each of you
• You will be asked to tick the box to indicate whether you

regard the word as being a characteristic, job or an object
associated with being a woman or a man

• The cards will be collected without identifying who
answered the question and we can discuss the content of
the cards collectively

Topic 1 Understanding gender sensitization
and gender roles

• Gender sensitization is a process
• About how we categorize, generalize or

assume characteristics about people based on
their sex

• It is not anti male
• It requires personal reflection about:

• why we have these beliefs/myths/views about men and
women,

• where they come from and
• how these views are perpetuated
• what effect these views have on the way we treat people
• ways we can reduce and preferably eliminate gender

stereotyping.
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Gender sensitization starts with recognition
and understanding

• It requires us to recognize the similarities and
differences between women and men.

• Similarities are our human features
• Differences are our biological differences
• Research and studies show men and women are

not equally valued in society
• Men are more valued than women in society
• Overwhelmingly women are not treated equally

to men
• Therefore prime focus on women
• Topic 4 will discuss equality and discrimination

Gender recognition and awareness is like putting
on spectacles
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SEX OF A PERSON

• sex identifies the biological difference between men
and women

• it is about the functional differences between women
and men and their reproductive potential

• it is determined by genes
• the terms men and women or male and female are

biological terms
• sex is unchangeable (with rare exceptions )

GENDER OF A PERSON

• Gender refers to the culturally or socially constructed
roles ascribed to men and women

• determined by our awareness and reaction to
biological sex combined with cultural or sociological
factors in society

• identifies the social relations between men and
women

• The terms “masculine” and “feminine” refer to
gender

• cultural and social roles are dynamic
• Gender roles are human made and can be changed
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Gender stereotyping

• Is ascribing behaviors or characteristics to persons
based on our preconceived beliefs or myths

• We apply to them, simply because they are male or
female, rather than who they are in actual fact

• This is referred to as “gender stereotyping”
• Can you give examples of some characteristics which

are commonly associated with being a woman and
being a man?

• Dependent, talkative, independent, talkative,
1010101010worldly, emotional, analytical, indecisive,
tactful, logical?

GENDER IDENTITY
• Another example of gender stereotyping is a social and

cultural response to a person’s gender identity
• Gender identity is a person’s private, subjective sense of

their own sex
• Most persons identify themselves as being either male or

female
• Some persons identify themselves as being transsexual or

transgender
• Eg If a male person identifies as female and behaves or

dresses as a female, “she” may be discriminated against
in a similar way to women, because “she” is not
masculine.

• Transgendered persons are more at risk of discrimination,
exploitation and violence than men or women

• For example, hijras in Pakistan and Bangladesh
• Afghani cultural practices
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SEX ROLE AND GENDER ROLE

Sex role
• A role or function

resulting from biological
functions because the
person is male or female

• Eg pregnancy and
breastfeeding are
female sex roles
because only females
can give birth to children

Gender role
• A role or function

ascribed by society as
being appropriate for a
male or female

• Often has little to do
with the biological sex
role

• Eg childminding is not a
biological function of
women

• men and women are
equally capable of
childminding

• Gender roles limiting

Men as child minders
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Gender Roles and Gender Stereotypes are 
linked

Gender stereotypes lead us to regard a person as suitable 
to perform certain roles activities, tasks and responsibilities, 
based solely on whether they are male or female

SEX                 GENDER STEROTYPE GENDER ROLE
           

Gender Roles: Production and Reproduction
PRODUCTION ROLE
• Producing goods or

services which are
ascribed economic value

• Considered a male role
attracting money or wages

• Public or visible role
• When men do work

around the house they
tend to do the same types
of jobs which are done by
men in the labour market

REPRODUCTION ROLE
• Undertaking child rearing

and housekeeping not
ascribed an economic
value

• Considered a female role
and is unpaid in the home

• Private and less visible role
• When women are

employed in the labour
market, they tend to do
work or provide services
which replicate their
reproductive role
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Unrecognised and undervalued

TOPIC 2 WHY DOWE HAVE THESE GENDERED
VIEWS?

• What are the influences?
• When do they start?
• How are these views perpetuated?
• Childhood experiences?
• Education at school?
• Religion?
• Mass Media?
• Language?
• Other?
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Childhood

• treating boys and girls differently from birth
• dressing them differently
• giving them a different choice of toys
• reinforcing by speaking about a “strong boy” and a

“pretty girl”
• telling boys that they should not cry
• requiring girls to help their mothers with housework

and the boys to play sport
• spending more time with boys
• other?

Education at school

• subjects available at school
• electives available at school
• gender content and images in text books
• Islamic books used in teaching may be gender

specific.
• men are shown as the financial providers,

protectors and head of family with higher status
• women are homemakers and childminders
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School book examples

Religious teaching and cultural practices

• Normative teachings of Islam and diverse cultural
practices among Muslims worldwide indicate
diverse interpretations in Muslim practices.

• Cultural and community influences (local and
foreign) on the practice of Islam and the roles
ascribed to men and women in Afghanistan.

• Personal understanding and selective
interpretation of Qur’an and the Sunnah

• Insufficient importance given to treating women
with kindness
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Treat women with kindness and equity

“Live with them on a footing of kindness and equity. If
you take a dislike to them it may be that you dislike a
thing and God brings about through it a great deal of
good” Quran 4:19

Religious teaching

• Lack of debate and innovation in Religion in a
male dominated society

• Roles of leading Afghani women are not given
adequate prominence
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Kashmirai Malaka

Media

• Images in media constantly portray women in roles such
as housewives, victims or as sex symbols

• Women are used a sex symbols in advertisements to sell
products or services
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Women in advertisements

Media
• Women in blue burqas are often portrayed as a

symbol of oppression
• Everyday headlines portray women as the victims of

violence rather than the men being highlighted as the
perpetrators

• Women rarely been portrayed as individuals having a
voice and an opinion.

• Overall media images reinforce women’s lower status
and submissive role

• In 2017, Afghan girls started a social media campaign
called, “Where is my name?” to demand that men
refer to their wives by their own name in public
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Everyday language
• Language is the most subtle but most pervasive form of

reinforcing gender stereotypes
• Language articulates our consciousness, culture and it

affects socialization.
• This includes language in the court which will be

discussed in another Module
• From the time a baby girl is born there are words used to

describe her for example Naek sar, Bad sar, Sia Sar and Ajaza
• For example if we say that women are “the weaker sex”

then we are expressing that women are indeed weak and
we would act accordingly.

• Sexist language, even if done unthinkingly, reinforces
how we perceive gender

• Many jokes are reinforce stereotypes, which can be very
demeaning of women.

Afghani Proverbs

• “You should kill the cat when she steps in” (Women
should be under control from the day they are
married)

• “Don’t consult women, they are ‘qamaqal’” (not
wise)

• “Zan Bezan, Agar Murd Degar Zan Agar Namurd Degar
Zan” (A woman should be beaten, if she dies get a
second wife, if she doesn’t obey, beat her too)
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TOPIC 3 UNCONSCIOUS BIAS

• As humans we often make instinctive decisions about
people

• Scientific evidence and the work of psychologists
show that our unconscious biases affect how we
engage and make decisions about people

• Our brains are hardwired to rapidly categorize people
instinctively using obvious and visible categories:

• gender, age, size, physical attractiveness,
disability, accent, social background, social
orientation, nationality, religion, education and
even a job title

• We assign a whole suite of unconscious
characteristics both good and bad to people

Prosecutors work and the effect of
unconscious bias
• Prosecutors represent the State and are required to

be independent in all of their work
• Prosecutors perceive themselves as being “fair” and

“independent” of bias
• Without further inquiry into attitudes and potential

“blind spots”, prosecutors can be vulnerable to bias
in their approach towards victims, obtaining
evidence, assessments of credibility and decisions on
whether to pursue a case

• Research shows the human instinct values, supports
and defends those most like ourselves

• Prosecutors need to unpack their attitudes about
people and also cultural values including gender
stereotyping and strong views on shame
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RISK FACTORS FOR PROSECUTORS

Research and studies identify risk factors
• Emotional states

• Anger, disgust, high emotional states which may be related
to the case or to other factors

• Ambiguity of law, new or unfamiliar laws and exercise
of discretion

• It can be easy to fall back on outdated and familiar thinking
when addressing new laws

• Pressured decision making
• Too many cases and not enough time

• Finally, ways to reduce unconscious bias will be
referred to in Module 10 Court Environment and
Conduct
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Module 2:
UNDERSTANDING GENDER 

 SENSITIZATION AND GENDER ROLES
(Narrative)

Introduction to the Session

Many of you may be thinking well what is gender sensitization all about and why do we need this 
in our work?  We all work in the EVAW Court and we are constantly dealing with the situation of 
violence against women offences. We know about women in those situations.

However, what frequently happens is that judges and lawyers go through training to equip them to 
understand legal principles and to apply the laws in a technical sense, without necessarily appreciating 
the social and human rights issues which lie at the base of the laws and the way laws should be applied 
to address the fundamental underlying problems. This is particularly true in relation to access to justice 
for women in society. This is of universal experience and not one just simply applicable to Afghanistan.

International and Universal Experience

International bodies and United Nations agencies have been concerned for decades about the 
fact that women in all societies continue to suffer from violations of their most basic human 
rights. Women make up more than half the population in the world, but they suffer inequalities 
at every level in every country, by comparison with men. 

United Nations bodies have drawn up a separate gender specific international instruments 
which identify and focus on particular needs of women. These have been discussed adopted and 
ratified by the majority of countries in the form of Conventions and other universal instruments. 
- (See Topic 4 on gender equality below)  

The United Nations body which has had the greatest influence on addressing these issues has 
been the Committee on the Elimination of Discrimination against Women.

A prime focus is on the right of women to have equality of access to justice with men

The legal system and the courts are the essential pathways to enable women to obtain equality 
of access to justice with men and to seek redress for violations of the rights. 

However, women in every country have expressed that the court processes and court 
experiences have not been sensitive to their legal issues. They complain about a lack of 
sensitivity and awareness on gender issues throughout the judicial and court system.
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The judicial system has been largely male dominated, with fewer female judges and fewer female 
court staff and fewer lawyers and advocates. 

Many countries have recognized the need to address these issues through training and 
workshops such as this on gender sensitization training.

Trainings have been done in all countries in Asia as well as all Muslim countries. 

They are tailor-made for each country but the overall principles remain the same.  

A prime purpose of gender sensitization training  is recognize the inequalities which beset 
women and adversely impede their equal access to justice and then address their constraints so 
that they obtain equality of access to justice in practice.

Objectives of the session
TOPIC 1Understanding gender sensitization and gender roles 
TOPIC 2Discuss why we have these gendered views
TOPIC 3Discuss the meaning and effect of unconscious bias
TOPIC 4Discuss gender equality and discrimination.

 

Starting from Where We Are

The discussion about gender sensitization will start with an activity

This will give each of us an opportunity to reflect on our current views and assumptions about 
the characteristics and roles of men and women in society

It will allow each of us to think about how deep rooted our assumptions are and whether they are correct 

ACTIVITY 1 

A card will be handed out to each of you

You will be asked to tick the box to indicate whether you regard the word as being a characteristic, 
job or an object associated with being a woman or a man 

The cards will be collected without identifying who answered the question and we can discuss 
the content of the cards collectively

Bus driver Kite Secretary
Toy car Childbirth Tea set
Court clerk Bicycle Vagina
Breastfeeding Nurse Computer games
Soccer ball Penis Domestic helper
Professor Doll Fashion designer 
Menstruation IT specialist Manager
Childcare Super hero Strategic thinking
Flirtatious Shopping Gardening
Washing Cooking Brave 
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Questions:

What do you all think about labelling this word as being applicable to a woman or a male?

What does the answer assume about women/men?

Is that answer always true? 

Where do we get these notions? Childhood upbringing, media, school, peer group, society, family  etc.

Topic 1: Understanding gender sensitization and gender roles

What is gender sensitization

The earlier activity exercise has already started us thinking about gender and being sensitive to 
gender. 

Gender sensitization is a process

It requires each of us to think about how  we categorize or generalize about people in our 
everyday lives, and assume characteristics about them, simply because they are male or female

This categorization or generalization which we make about people based on their sex is referred 
to as “gender stereotyping” of people

We ascribe behaviours or characteristics to persons based on our preconceived beliefs or 
myths which we apply to them, because they are male or female, rather than who they are                            
in actual fact.

Gender sensitization is:

o not a war between the sexes 

o not anti–male

o both women and men can be victims of  gender stereotyping which leads to discrimination or 
inequality

o both women and men can have difficulty gaining access to justice 

o both men and women can benefit by considering why there are these gender differences and 
why it is important to redress them.

Gender sensitization requires each of us to personally reflect on 

o why we have these beliefs/myths/views about men and women, 

o where they come from and 

o how these views are perpetuated 

o what effect these views have on the way we treat people

o ways we can reduce and preferably eliminate gender stereotyping.



31

M
O

D
U

LE 2

MODULE PRESENTATIONS AND NARRATIVES (ENGLISH)

Gender Sensitization Starts with Recognition and Understanding 

Gender sensitization requires us to recognize the similarities and differences between women 
and men.

The clear similarities  of men and women are our human features and our clear differences are 
biological differences 

However, research also shows that men and women are not equally valued in society. 

Men are more valued in society which results in women not being treated equally to men.

Research reveals that the overwhelming majority of women are victims of inequality in 
comparison with men. 

As a consequence, while there will be consideration of the situation of men, the prime focus is 
on the situation of women and girls in society, and their access to and treatment in the courts

Issues about equality and discrimination will be specifically addressed later in Topic 4 in this module

Gender sensitization means looking at men and women with new eyes and give us a different 
perspective on what we take for granted 

Gender Recognition and Awareness is Like Putting on Spectacles  

Starting with the meaning of some basic terms

Sex of a Person

sex identifies the biological difference between men and women
it is about the functional differences between women and men and their reproductive potential
it is determined by genes
the terms men and women or male and female are biological terms
sex is unchangeable (with rare exceptions )
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Gender of a Person

Gender refers to the culturally or socially constructed roles ascribed to men and women

Gender is determined by our awareness and reaction to biological sex combined with cultural or 
sociological factors in society

Gender identifies the social relations between men and women

The terms “masculine” and “feminine” refer to gender

Unlike the sex of a person, since gender is cultural and social it can be changed, as both cultural 
and social relations are dynamic and change occurs over time

Gender roles are human made and they can be changed

Gender Stereotyping

As previously mentioned we tend to ascribe behaviors or characteristics to persons based on our 
preconceived beliefs or myths which we apply to them, simply because they are male or female, 
rather than who they are in actual fact.

This is referred to as “gender stereotyping” 

In Activity 1 we also talked about some of those characteristics which we associate with a person 
being male or female eg brave and flirtacous 

Can you give examples of some of the characteristics which are commonly associated with being 
a woman and being a man?  Eg which sex is commonly associated with being submissive? 

Which sex is commonly associated with being dominant?  What are other examples?

 Dependent, talkative, independent, talkative, worldly, emotional, analytical, indecisive, tactful, logical  

Gender Identity 

Another example of gender stereotyping as well as gender inequality and discrimination, may 
arise in the context of a community or social and cultural response to person’s gender identity

gender identity refers to a person’s private, subjective sense of their own sex

Most persons identify themselves as being either male or female  

However gender identity includes persons who identify themselves as being transsexual,  or transgender

Eg If a Male person identifies as female and either behaves or dresses as a female, “she” may be 
discriminated against in a similar way to women, because “she” is not Masculine. 

Similarly a female person may identify themselves as male and other behaviour or dress as a 
male and “he” and may be more discriminated against than either women or men.

This is an important group of people who often have the least access to justice than either men 
or women. For example, transgendered and transsexual persons not be counted in the census or 
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be given the right to vote. In Pakistan hijras were only just given the right to vote in 2009.1 

In 2013, Bangladesh recognised hijras and granted them their own gender designation. It is an 
identity-based category for people who do not identify themselves as either male or female.2 In 
2014, the Indian Supreme Court did the same.3

1. Seldom, our society realizes or cares to realize the trauma, agony and pain which the members 
of Transgender community undergo, nor appreciates the innate feelings of the members of the 
Transgender community, especially of those whose mind and body disown their biological sex. Our 
society often ridicules and abuses the Transgender community and in public places like railway 
stations, bus stands, schools, workplaces, malls, theatres, hospitals, they are sidelined and treated as 
untouchables, forgetting the fact that the moral failure lies in the society’s unwillingness to contain 
or embrace different gender identities and expressions, a mindset which we have to change.4

Many South Asian countries trace a long history of cultural practice of transgenderism. 

Cultural practices include where a girl within a family is dressed as a boy to enable her to perform the 
duties of a boy (Bacha Poshi). This practice can later lead to confusion about their sexual identity 

Discrimination against transgendered persons also renders them more at risk of exploitation and 
violence. It includes harassment, sexual assault and sexual exploitation   

In Afghanistan there is specific reference to transgendered persons and prevention of their 
exploitation in the context of Bach Bazi in NPC Articles 653-658

Sex Role

A Sex Role is one which results from a person having a certain biological functions depending on 
whether a person is male or female.  

For example, pregnancy is a female sex role because only members of the female sex may bear 
children.  

Similarly breast feeding is a female sex role as being female is an essential qualification.  

Sex Roles are therefore limited to innate biology and for which there should also not be 
discrimination.

Sometimes certain biological features are attributed to men such as height and strength, but 
they are not innate as individual females can be taller and stronger than men 

1 Khaki v Pawalpindi, Supreme Court of Pakistan. Available at https://www.icj.org/sogicasebook/khaki-v-rawalpindi-supreme-
court-of-pakistan-12-december-2009/.

2 Third gender is not a word. It is a gender, Bandhu Social Welfare Society, 7 June 2015. Available at http://www.bandhu-bd.org/
third-gender-is-not-a-word-it-is-a-gender/ (last accessed 24 October 2018).

3 See also Danajay Mahapatra, Supreme Court recognizes hijras as third gender, Times of India, 15 April 2014. Available at 
https://timesofindia.indiatimes.com/india/Supreme-Court-recognizes-transgenders-as-third-gender/articleshow/33767900.
cms (last accessed 21 October 2018).

4 National Legal Services Authority v Union of India (Supreme Court, 15 April 2014) https://indiankanoon.org/doc/193543132/, 
para 1 per K.S. Radhakrishnan J.
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Gender Role

The gender role results from learned behaviors that condition us to regard certain activities and 
responsibilities as being appropriate for male or female

Simple examples: (as emerged in the Activity 1)

o Women are regarded as nurturing and as a result they are expected to perform the role of 
staying at home and looking  after the home even if they have no children

o Men are  regarded as assertive and responsible and expected to go out and work

We therefore apply generalized characteristics to women and men and that results in women 
and men undertaking on (thinking that they have to take on) certain roles in society.

But, not all women are nurturing. 

o But even if a particular woman has a nurturing characteristic, it does not mean that she 
should stay at home, or that should she should look after the children. In a family context, she 
may be the one who is best to go out to work and her husband or another family member or 
paid employee, could look after the house and children

Similarly not all men are assertive. 

o But even if a particular man was assertive, that does not mean he should be one who is the 
bread winner and have to go out to work. His wife may be better  suited to go out to work and 
instead he stays home to look after the home and children. 

Gender roles may also differ depending on particular cultures and traditions in particular regions 
of a country. 

In some countries such as Afghanistan, cultural roles and obligations may combine so that 
women are expected to stay at home and there is no need for them to work outside the house 
because men are obliged to provide alimony. Also, if women do work outside the house in jobs 
which may have a higher wage than their husbands, they may experience pressure or violence 
and be told that at home, their husband is still the head of the house.
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Women also may have different roles in their community than do women in other regions, In 
turn the men in those communities may also have different roles. For example, some women 
may have a greater say or more responsibility for decision-making in their community than do 
women in another community. However, even if this is so, their role in those communities is 
determined by the sex of the person rather than the capacity of the person. 

In short, Gender Roles are very limiting for both men and women. It locks men and women in to 
pre-determined life and work roles without full regard for their real aptitudes and qualities.  

Gender Roles and Gender Stereotypes are Linked

Gender stereotypes lead us to regard a person as suitable to perform certain activities, tasks and 
responsibilities, based solely on whether they are male or female
 

SEX GENDER STEROTYPE GENDER ROLE

A simple practical example would be 

Sex Gender Stereotype Gender Role 
Woman Women are home-orientated, caring 

, passive and obedient in taking  
orders

She would make a good nurse or  
secretary (female gender role)

Woman Women are indecisive emotional, 
easily influenced and not be able to 
provide leadership

She would not be suitable to take up 
training for a managerial role

Married Woman Assumption that she would not 
be able to work after hours (as she 
would have to care and cook for her 
husband and children).  

She would not promoted to a manag-
ers role based on that assumption, 
even if she has no children.
This assumption would not applied to a 
man who is married with children  

Therefore Gender stereotypes and gender roles give rise to limitations in occupation, which particularly 
adversely affects women.

Gender Roles: Production and Reproduction

Gender Roles leads to a division of labour and the value attributed to that labour.

There is a  division between a “production role” of men on the one hand  and a “reproduction 
role”  of women on the other hand

Men have a “production role” which has economic value. This is valued more highly because it is 
seen as contributing to the economic value within family and community 

Women have a “reproduction role” which is not given an economic value. It is therefore less 
valued  within family and community
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This sexual division of labour starts in the home and then it is replicated in the work that men 
and women engage in outside the home. For example, it is common to see that women in any 
position in an office will undertake additional responsibilities in the office of preparing food, tea, 
washing dishes and cleaning up, as these are expected of her. 

It is this sexual division of labour which leads to inequality and unequal valuing of the role and 
work of women and men in society. 

It also reinforces the differences in the status and power of men over women and also impacts 
on their interactions and relationships with each other 

Production Role 

Refers to the role of producing goods or services which are accepted as having economic value 
in the public sphere.

The production role is considered a male role and is associated with receiving money or wages for 
doing: eg; bus drivers, construction workers or professors, or working in or running a business etc

Even when men do work in the private sphere around the home, it may mirror the paid 
employment that men do, such as fixing a tap, changing light bulbs or fixing an electrical issue, 
which is regarded as the tasks for which men are meant to be better suited

Reproduction Role 

Refers to the biological reproduction functions which extends into roles such as child-rearing 
and housekeeping which are essential but are given no economic value in the public sphere. 

This is considered a female role and takes place in the private sphere 

Even when women work outside the home, in the public sphere their jobs frequently replicate 
their reproductive activities in the private sphere, such as domestic work, nursing, secretarial and 
caregiving jobs 

These jobs usually attract less money than men’s jobs 

Also even when men and women do the same job or an equivalent job they are not equally 
remunerated. There is what is termed a “wage gap” between men and women’s work.

In summary: The relevance of recognizing the “production” and “reproduction roles”, is that the 
work of women and their contribution is given either no value or is undervalued by family and 
community. 
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Unrecognised and undervalued 
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Questions:

Is the work of these women fully recognized for its contribution to the household and society?

Is it properly valued?

What does it show about the physical strength of women?

What are the constraints for women, e.g., basic education and literacy they are constrained for 
obtaining the best and highest jobs which are held by men. 

Do they receive equal pay for equal work or for work of equal value?

Even if they are working in a profession at the same classification, do they always get given the 
same responsibilities and are they able to achieve the same promotions?

TOPIC 2: Why do we have these gendered views?

What are the influences?
When do they start?
How are these views perpetuated?

Childhood experiences?

Education at school?

Religion?

Mass Media?

Language? 

Other? 

Childhood

treating boys and girls differently from birth 

dressing them differently 

giving them a different choice of toys 

reinforcing by speaking about a “strong boy” and a “pretty girl”

telling boys that they should not cry

requiring girls to help their mothers with housework and the boys to play sport

spending more time with boys 

other? 
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Education at School

subjects available at school

girls doing history, language, arts and boys doing maths and sciences

electives available to girls include home economics, cooking and sewing; for boys carpentry and 
computer studies

gender content in text books

gender images in textbooks and visual aids

Islamic books used in teaching may be gender specific. Males are the financial providers, 
protectors and head of the family and have the highest status. Woman are the homemakers and 
child minders.

Religious Teaching and Cultural Practices 

Normative teachings of Islam and diverse cultural practices among Muslims across the world 
indicates that there is diverse interpretations in Muslim practices. 

Cultural and community influences (local and foreign) on the practice of Islam and the roles 
ascribed to men and women in Afghanistan.   

Personal understanding and selective interpretation of Qur’an and the Sunnah

Insufficient importance given to treating women with kindness 
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“Live with them on a footing of kindness and equity. If you take a 
dislike to them it may be that you dislike a thing and God brings about 

through it a great deal of good” Quran 4:19

Lack of Debate and innovation in Religion in a Male dominated society 

Role of leading Afghani Islamic women are not given adequate prominence 

Kashmirai Malaka

Also Malalia of Maiwand and Rabia Balakh

Media 

Images in media constantly portray women in roles such as housewives, victims or as sex symbols

Women are used a sex symbols in advertisements to sell products or services 

Women in blue burqas are often portrayed as a symbol of oppression
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Everyday headlines from different newspapers portray women as the victims of violence rather 
than the men being highlighted as the perpetrators of the violence against them.

Women have rarely been portrayed as individuals having a voice and an opinion. In 2017, Afghan 
girls started a social media campaign called, “Where is my name?” seeking right to identity. The 
campaign demanded that Afghan men refer to their wives by their own name in public. 

These images reinforce women’s lower status and submissive role to men
 

Everyday Language 

Language is the most subtle but most pervasive form of reinforcing gender stereotypes

Language articulates our consciousness, culture and it affects socialization.

Even from the time a baby is born, the sex of the baby is of significance, for example:
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o Naek sar means when a baby boy is born after a girl. The girl is called a ‘good girl’ for bringing luck 

o Bad sar is when a baby girl is born after the birth of a girl. The new born is called ‘bad sar’ or a 
bad girl 

o Sia Sar is a term used for girls, meaning girls with uncovered head or without purdah Ajaza is a 
commonly used term for girls meaning helpless or unable to do anything on her own 

Meerata is a derogatory term used for women who are unable to bear a son

If we say that women are “the weaker sex” then we are expressing that women are indeed weak 
and we would act accordingly.  

Sexist language, even if done unthinkingly, reinforces how we perceive gender

Many jokes are based on sexist attitudes and reinforce stereotypes, which can be very demeaning 
of women.

Afghani proverbs contain many disparaging references to women 

o “You should kill the cat when she steps in” (Women should be under control from the day 
they are married)

o “Don’t consult women, they are ‘qamaqal’” (not wise)

o “Zan Bezan, Agar Murd Degar Zan Agar Namurd Degar Zan” (A woman should be beaten, if 
she dies get a second wife, if she doesn’t obey, beat her, too.   

Also as we will discuss in another module on conduct in court, the use of language in the Court is 
important. 

TOPIC 3: Unconscious bias

As humans we often make instinctive decisions about people

Scientific evidence and the work of psychologists reveal that our unconscious people 
preferences or biases affect how we engage and make decisions about them.

Our brains are hardwired to rapidly categorize people instinctively using obvious and visible 
categories:

o gender, age, size, physical-attractiveness, disability, accent, social background,

o social orientation, nationality, religion, education and even a job title.

We assign a whole suite of unconscious characteristics both good and bad to that person as a 
result.

Prosecutors Work and the Effect of Unconscious Bias

Prosecutors have a critical role in the criminal justice system response to violence against 
women.

They represent the authority of the State in bringing a criminal case against the accused and 
ensuring the application of the law during the proceedings.
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The role of the prosecution is to protect the victims while holding the perpetrators accountable 
for their actions. 

Prosecutors are also required to ensure that the victim and the accused of the crime receive a 
fair trial.

As prosecutors act on behalf of the State and having regard to their role, they are required to act 
independently and without bias in all of the work that they do. 

I am sure that this is well known to all prosecutors and that they would perceive themselves as 
being “fair” and “independent” of bias. 

But, without further inquiry into personal attitudes and potential “blind spots”, it makes 
prosecutors vulnerable to bringing unconscious bias and stereotyping into the various aspects of 
their work.

Unconscious bias can affect:

o their approach and interaction with victims; 

o their assessment of the credibility of victims and witnesses;

o the way investigation of the case should take place and how much effort is put into it;

o the decision as to whether a case should or should not be pursued;

o the evidence which is put forward to support the case and the submissions made in the court. 

Research reveals that the human instinct is to value, support and defend those who are most like 
ourselves

We cannot process everything about every new person we meet and instead we make rapid 
judgements about them

Prosecutors need to unpack their attitudes about people and also cultural values so as to better 
and more fairly assess what is real and not biased perceptions or stereotypes

This includes the attitudes of prosecutors in relation to women who are victims of rape or 
women who are the accused in cases of adultery.  

There can be strong views held by prosecutors about women who allege violence, particularly 
domestic violence and the perceived shame that the father and family may experience as a 
consequence. 

Risk factors for Prosecutors 

The following three risk factors are based on research studies

EMOTIONAL STATES

Certain emotional states such as anger or disgust can increase the risk of implicit bias in making 
decisions.

This may be due to personal matters about domestic issues arguments illness or worry.
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Or they could arise in the course of performing your work at the office or during a court hearing 
due to anger or exasperation about judges, counsel, witnesses, staff or other court matters. 

We all know as a matter of our common experience, that thinking and making decisions when 
we are angry, upset or other similar high emotional states, does not allow us to think and analyze 
situations clearly. So too it increases the risk that we oversimplify and generalize and fall back on 
stereotypes and bias.   

AMBIGUITY

When a case or involves applying new or unfamiliar laws, the risk of unconscious bias is greater. It 
is easy to fall back on practice which was relevant to earlier law.

 For example, when prosecutors are required to apply new laws or laws with which they are 
not familiar, it is easy to fall back and apply familiar views or experiences with earlier laws and 
practices. A comfort zone, which may bring in biases or stereotypes. 

In Afghanistan there have been significant changes with the passing of the NPC which includes 
within it different descriptions of offences and in particular a broadening of the scope for 
conduct which amounts to rape. This legislation requires new thinking and new understanding 
and it can be very easy for prosecutors to fall back on the law and evidence that they were 
previously applying under the OPC. 

PRESSURED DECISION – MAKING

Your jurisdictions are all high pressure with very high caseloads.   

Time pressure can force a prosecutor to make decisions about victims, witnesses, evidence 
required for cases, and which offence(s) may be applicable very quickly 

When prosecutors know that they have to get through their cases quickly and get on with 
the next case, they may wish to reach a settled view on the witnesses and facts as speedily as 
possible. 

This may mean that they may form early fixed views without a full reflection and evaluation of all 
of the evidence, including what further evidence should be obtained.

The lack of analysis  leads to an increased risk of unconscious bias in their assessments and 
decisions

Further discussion on this topic and ways to reduce unconscious bias will be in Module 10 on 
Court Environment and Court Conduct.  
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OBJECTIVE OF THIS MODULE

To understand and unpack gender discrimination 
from the religious-cultural perspective
from the national constitutional perspective
from the human rights perspective

To understand and unpack gender discrimination 
from the religious-cultural perspective
from the national constitutional perspective
from the human rights perspective

To understand observance and application of treaties
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Wilayah (alliance) of men and women

71. The Believers, men and women, are protectors; One of another: they 
enjoin what is just, and forbid what is evil: they observe regular prayers, 
practise regular charity, and obey God and His Apostle. On them will God 
pour His mercy: for God Is exalted in power, wise. (Al Qur’an Verse IX:71) (At 
Tauba)

The term awliya means alliance, mutual assistance and mutual 
reinforcement. This wilayah unites men and women and is the sanction 
toward gender equality. 

The only criterion for evaluating each other is faith and integrity of human 
action.

State obligation

State obligation - States are obligated to exercise due 
diligence to promote, protect and fulfil women’s 

human rights
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The Constitution: We, the people of Afghanistan

To form a civil society void of oppression, atrocity, discrimination as well 
as violence, based on rule of law, social justice, protecting integrity and 
human rights, and attaining peoples’ freedoms and fundamental rights 
…

Art. 22: Any kind of discrimination and distinction between citizens of 
Afghanistan shall be forbidden. The citizens of Afghanistan, man and 
woman, have equal rights and duties before the law.

Art 23: Life is the gift of God as well as the natural right of human 
beings.

Art. 24: Liberty is the natural right of human beings. This right has no 
limits unless affecting others freedoms as well as the public interest, 
which shall be regulated by law. Liberty and human dignity are inviolable.

Afghanistan’s Role in developing 
International Women’s Human Rights 

1954: UNGA called on governments to abolish laws customs and
practices “inconsistent with the Universal Declaration of Human
Rights”.

1960s: Move by States, experts and NGOs for global concept of women’s
human rights under one instrument.

1963: 22 countries requested CSW to draft a Declaration on the
elimination of all forms of discrimination against women, namely,
Afghanistan, Algeria, Argentina, Austria, Cameroon, Chile, Columbia,
Czechoslavakia, Gabon, Guinea, Indonesia, Iran, Mali, Mexico, Mongolia,
Morocco, Pakistan, Panama, the Philippines, Poland, Togo and
Venezuela. (U.N. General Assembly A/5606 15 November 1963)

1967: The Declaration on the Elimination of All Forms of Discrimination
Against Women by the UNGA on March 2, 1967. (A/RES/22/2263)
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Major Instruments on Women’s Human Rights

Prohibition of Discrimination Against Women:

Universal Declaration of Human Rights (UDHR): Article 23

International Covenant on Civil and Political Rights 
(ICCPR): Article 26 [24 Jan 1983]

International Covenant on Economic, Social and Cultural 
Rights (ICESCR): Article 2 [24 Jan 1983]

Convention on the Elimination of All Forms of 
Discrimination Against Women (CEDAW) [5 March 2003]

CEDAW

CEDAW is the second most ratified human rights convention in 
the world (189 countries)

Articles 2 and 5 obligate the State to adopt a policy to eliminate all 
forms of discrimination against women 

adopt appropriate legislative and other measures prohibiting DAW; 

take all appropriate measures, including legislation, to modify or 
abolish existing laws, regulations, customs and practices;

modify the social and cultural patterns of conduct of men and 
women, with a view to achieving the elimination of prejudices and 
customary and all other practices which are based on the idea of 
the inferiority or the superiority of either of the sexes or on 
stereotyped roles for men and women. 
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State Obligation upon Ratification

By ratifying a treaty, a State not only agrees

to be bound by the obligations provided in the treaty;

to offer itself for scrutiny on the basis of standards set forth
in the Convention.

State Party comprises ALL constituent units including provinces,
districts and municipalities and all branches of State apparatus.

Applicability of international human rights law

The Afghan Constitution obliges the State to observe 
international treaties. 

Constitution Article 7: The state shall observe the 
United Nations Charter, inter-state agreements, as well 
as international treaties to which Afghanistan has 
joined, and the Universal Declaration of Human Rights.

Direct application: An International Convention or Treaty is 
directly applicable in Afghanistan. 
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Application of International human rights law

In some countries, where international law is not directly applicable,
Bangalore Principles provide for:

Indirect application: Proper nature of the judicial process and well
established judicial functions of domestic courts to have regard to
international obligations which a country undertakes whether or
not they have been incorporated into domestic law, for the
purpose of:

removing ambiguity or uncertainty from constitutions, legislation
or common law; as well as

if the law is incomplete or there is a gap.

Provided there is no clear and express conflict with existing
legislation.

Organization of Islamic Cooperation

OIC Plan of Action for the Advancement of Women, Istanbul, Nov. 2016

III(1)(c) Ensuring that OIC Member States promote necessary action
and legal amendments at national, local and community levels in line
with their international commitments towards women’s
empowerment in all spheres.

The OIC consistently reiterates "its genuine desire to and hope … that
gender equality becomes a universally accepted norm in both Muslim and
non-Muslim countries” [2010] and validate women’s legitimate claims for
equality of access, opportunity and outcome [2012] and non-
discrimination in the economic, social and political fields. This includes
educational and professional opportunities (57th Session of the
Commission on the Status of Women, 2013]
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Respect, Protect and Fulfill 

State obligations [CEDAW GR 28]

Respect: refraining from making laws, policies and structures
that directly or indirectly result in the denial of the equal
enjoyment by women of their civil, political, economic, social
and cultural rights.

Protect: exercising due diligence to protect women against
discrimination including by private actors.

Fulfil: ensuring that women and men enjoy equal rights de jure
and de facto, including, through special measures

Discrimination

“Discrimination against women” as “any distinction, exclusion or
restriction made on the basis of sex which has the effect or purpose of
impairing or nullifying the recognition, enjoyment or exercise by
women, irrespective of their marital status on a basis of equality of men
and women, of human rights and fundamental freedoms in the political,
economic, social, cultural, civil or any other field”. [CEDAW]

Direct discrimination
Direct discrimination occurs when someone is treated less favourably
than another for prohibited reasons or protected characteristic .

Indirect discrimination
At times what appears to be a neutral policy or criterion, actually
results in discrimination because certain rules or policies are such that
it is difficult if not impossible for women to comply with unless such
policies or criterion are inherently required and reasonable
adjustments cannot be made.
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Types of Discrimination

Structural Discrimination:

Laws, policies, culture or customary practices may socially and
legally entrench gender stereotypes and become unquestioned
norms and standards.

Requires change of mindset

Who is the comparator?
In order to determine whether a person has been discriminated, we
need to identify a comparator.

Activity 1

Break out session. Please form 5 groups.

Discuss one of these hypothetical cases and how you can draw from the 
Constitution and international law to help in deciding these cases.

Hypothetical case 1: A woman applies for a job as a teacher. A couple of 
months later she was advised that she had obtained the position and 
asked to pick up and sign the employment contract. When she attended 
the offices, she was visibly pregnant. The officer refused to hand over her 
appointment letter and she was denied the appointment. Does this 
constitute discrimination?

Hypothetical case 2: A company has a policy that to be eligible for 
promotion to a managerial position, an employee must have not taken 
leave of more than 21 consecutive days. Is this policy discriminatory on the 
basis of gender?
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Activity 1 (cont.)

Hypothetical case 3: The government advertises for the 
position of ‘firemen’. The advertisement clearly states that only 
men are eligible to apply. Is this discrimination on the basis of 
gender? What if the advertisement does not state that only 
men are eligible to apply but states that all applicants must be 
at least 5 feet 7 inches. Would this be discriminatory?

Hypothetical case 4: In the technology industry, many 
employees put in extra hours, sometimes sleeping at their 
offices. Both employees and employers acknowledge that 
these extra hours, sometimes called “face-time” determines 
promotion of the individual up the corporate ladder. Is this 
practice discriminatory? If so, what should the employers do?

Activity 1 (cont.)

Hypothetical 5: Salman and Amina have been married for three years. 
Amina is a doctor and Salman is a businessman. They are expecting a 
baby. Salman’s business has taken a downturn for three consecutive 
years. As they decided that the one parent should care for the baby 
full time, the couple decided that Salman should suspend his business 
and take care of the baby and be the homemaker. 

1. What would be the likely public reaction if their decision became 
public? Why?

Upon learning of the couple’s arrangement, Amina’s colleagues became 
hostile and collectively decided to persistently ‘persuade’ her to leave 
her employment. She complained to the hospital administration.  

2. What should the hospital do? 
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Equality
Gender equality is about equal valuing of women and men - of their 
similarities and their differences.  We need equal, respectful partnerships 
between men and women in the same way that we need both eyes to 
see best

The argument that law is neutral is inherently problematic and ignores 
the fact that lawmakers are products of their environment and 
incorporate their latent perspectives and biases into the law. 

“The law in its majestic equality, forbids the rich as well as the poor to 
sleep under bridges, to beg in the streets, and to steal bread” - A France

Is the law neutral?

Formal equality v. Substantive equality
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Doctrine of Equality

Formal equality
Treats men and women as the same, uses male standard and women are 
to measure up to this standard
But what if equal treatment yields disparate results?

Protectionist equality
Women’s weakness requires them to be protected from or unsuitable for 
certain activities otherwise available to men
Considers women’s weakness as justification for unequal treatment

Substantive equality (CEDAW model)
Recognizes difference and affirms equality between men and women 
Women not be subjected to detrimental treatment due to their gender 
Focuses on equality of opportunity, equality of access and equality of 
results or outcomes

Cultural Rights are Human Rights

Culture is the site of many of our values and judgments that are good. It
is also the site of many of our prejudices and social practices.

Cultural rights are human rights.

Human rights are inherent, indivisible and inalienable.

UNESCO Universal Declaration on Cultural Diversity, Art. 4

The defence of cultural diversity is an ethical imperative,
inseparable from respect for human dignity. It implies a
commitment to human rights and fundamental freedoms, in
particular the rights of persons belonging to minorities and those of
indigenous peoples.

No one may invoke cultural diversity to infringe upon human rights
guaranteed by international law, nor to limit their scope. (Art. 4)
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Thank you!
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Module 3
GENDER-DISCRIMINATION, GENDER 

EQUALITY AND THE ALLIANCE  
BETWEEN MEN AND WOMEN

(Narrative)

Objective

The objective of this module is 

1. To understand and unpack gender discrimination 
a. from the religious-cultural perspective
b. from the national constitutional perspective
c. from the human rights perspective

2. To understand and unpack gender discrimination 
a. from the religious-cultural perspective
b. from the national constitutional perspective
c. from the human rights perspective

3. To understand observance and application of treaties

Prohibiting gender discrimination and promoting, protecting and fulfilling women’s human rights 
and dignity accords with the objective of EVAW Law which provides –

o Article 2. This law has the following objectives:
o 1- Ensuring Sharia and legal rights and protecting the human dignity of women.

o 2- Maintaining family integrity and fighting against customs, traditions and practices which 
contradict Islamic Sharia and cause violence against women.

Gender Discrimination and Gender Equality

In Islam, the only criterion for evaluating each other is faith and integrity of human action. In 
Surah At-Taubah, verse 71, the Qur’an states -



59

M
O

D
U

LE 3

MODULE PRESENTATIONS AND NARRATIVES (ENGLISH)

The Believers, men and women, are protectors; One of another: they enjoin what is just, and 
forbid what is evil: they observe regular prayers, practise regular charity, and obey God and His 
Apostle. On them will God pour His mercy: for God Is exalted in power, wise. (Al Qur’an Verse 
IX:71) – Yusuf Ali

And the believers, men and women, are protecting friends one of another; they enjoin the right 
and forbid the wrong, and they establish worship and they pay the poor-due, and they obey 
Allah and His messenger. As for these, Allah will have mercy on them. Lo! Allah is Mighty, Wise. 
(Al Qur’an Verse IX:71) – Pickthall

The term awliya is used several times in the Qur’an. Here, scholars have opined that apart 
from ‘protector” or “protecting friends” it means alliance, mutual assistance and mutual 
reinforcement. This wilayah unites men and women and is the sanction toward gender equality. 

State Obligation 

States are obligated to exercise due diligence to promote, protect and fulfil women’s human 
rights and eliminate gender discrimination. This obligation is entrenched in the Afghan 
Constitution of 2004 as well as international human rights law.

The Constitution of Afghanistan provides  that the State shall form a civil society void of 
oppression, atrocity, discrimination as well as violence, based on rule of law, social justice, 
protecting integrity and human rights, and attaining peoples’ freedoms and fundamental rights …

 Art. 22: Any kind of discrimination and distinction between citizens of Afghanistan shall be 
forbidden. The citizens of Afghanistan, man and woman, have equal rights and duties before the law.

Art. 23: Life is the gift of God as well as the natural right of human beings.

Art. 24: Liberty is the natural right of human beings. This right has no limits unless affecting 
others freedoms as well as the public interest, which shall be regulated by law. Liberty and 
human dignity are inviolable.

In the international arena, Afghanistan played a critical role in placing the gender equality agenda 

Constitution of 
Afghanistan

International  
human rights law
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before the United Nations. In brief the history of gender equality agenda can be briefly listed -

1954: UN General Assembly in 1954 called on governments to abolish laws customs and 
practices  “inconsistent with the Universal Declaration of Human Rights”. This statement was 
pivotal to the then to be drafted CEDAW. 

1960s: Move by States, experts and NGOs for global concept of women’s human rights under 
one instrument. 

1963: 22 countries requested CSW to draft a Declaration on the elimination of all forms of 
discrimination against women, namely, Afghanistan, Algeria, Argentina, Austria, Cameroon, 
Chile, Columbia, Czechoslavakia, Gabon, Guinea, Indonesia, Iran, Mali, Mexico, Mongolia, 
Morocco, Pakistan, Panama, the Philippines, Poland, Togo and Venezuela. (U.N. General 
Assembly A/5606 15 November 1963)

1967: The Declaration on the Elimination of All Forms of Discrimination Against Women was 
adopted by the United Nations General Assembly on March 2, 1967. (A/RES/22/2263)

o Article 1: Discrimination against women, denying or limiting as it does their equality of rights 
with men, is fundamentally unjust and constitutes an offence against human dignity.

o Article 2
All appropriate measures shall be taken to abolish existing laws, customs, regulations and 
practices which are discriminatory against women, and to establish adequate legal protec-
tion for equal rights of men and women, in particular:
The principle of equality of rights shall be embodied in the constitution or otherwise guar-
anteed by law;
The international instruments of the United Nations and the specialized agencies relating 
to the elimination of discrimination against women shall be ratified or acceded to and fully 
implemented as soon as practicable.

Discrimination against women
 The prohibition against discrimination against women can be found in the major human rights 

treaty including –
Universal Declaration of Human Rights: article 23
International Covenant on Civil and Political Rights: article 26
International Covenant on Economic, Social and Cultural Rights (ICESCR): article 2
Convention on the Elimination of All Forms of Discrimination Against Women

The most detailed is contained in the Convention on the Elimination of All forms of 
Discrimination Against Women (CEDAW). These rights of women are regarded as 
fundamental human rights. CEDAW is the second most ratified human rights convention in the 
world (189 countries)

CEDAW specifically obligates the State to adopt a policy to eliminate all forms of discrimination 
against women by amongst others, adopt appropriate legislative and other measures prohibiting 
discrimination against women; and take all appropriate measures, including legislation, to modify 
or abolish existing laws, regulations, customs and practices which constitute discrimination 
against women (article 2). Article 5 further requires States to modify the social and cultural 
patterns of conduct of men and women, with a view to achieving the elimination of prejudices 
and customary and all other practices which are based on the idea of the inferiority or the 
superiority of either of the sexes or on stereotyped roles for men and women. 
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o Specific undertakings -
o Trafficking and prostitution
o Political and public life
o Participation at international level
o Nationality
o Education
o Employment
o Healthcare
o Economic and social benefits
o Rural women
o Equality before the law

o Marriage and family life

Observance and application of treaties

State Obligation upon Ratification of Treaty

By ratifying a treaty, a State not only agrees

o to be bound by the obligations provided in the treaty;

o to offer itself for scrutiny on the basis of standards set forth in the Convention.

State Party comprises ALL constituent units, including provinces, districts, municipalities and all 
branches of state apparatus

Vienna Convention on the Law of Treaties 1969

Pacta Sunt Servanda – Art. 26: Every treaty in force is binding upon the parties to it and must be 
performed by them in good faith. 

Internal law and observance of treaties – Art. 27: A party may not invoke the provisions of its internal 
law as justification for its failure to perform a treaty. This rule is without prejudice to article 46.

Article 46 provides that when a treaty was concluded, if at that time, the treaty violated the State 
party’s internal law, that situation does not invalidate the State’s consent, with a limited exception

The Government of Afghanistan ratified CEDAW without any reservations. This means that 
Afghanistan has agreed to comply with all the articles in CEDAW.

Organisation of Islamic Cooperation (OIC)

o Their [women’s] legitimate claims and demands for equal treatment, access to opportunities, 
role in affairs of the state including policy and decision making and protection from violence 
and abuse must be met if we are to make women equal partners in development. 1

1 Secretary-General of OIC Statement to the 4th Ministerial Conference on Women’s Role in the Development of OIC 
Member States, Dec 2012.
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The Organization of Islamic Cooperation believes that eliminating all violence against women 
and girls begins with eliminating all discrimination against women and girls. Women and girls 
must be allowed to participate fully in economic, social and political decision-making. Women 
and girls must also be able to access educational and professional opportunities without fear. It is 
the duty and responsibility of the governments to ensure that.2 

OIC Plan of Action for the Advancement of Women, Istanbul, Nov. 2016

III(1)(c) Ensuring that OIC Member States promote necessary action and legal amendments 
at national, local and community levels in line with their international commitments towards 
women’s empowerment in all spheres.

Women’s Human Rights: Respect, Protect and Fulfil

CEDAW General Recommendation 28 para 9 on State obligation:
Under article 2, States parties must address all aspects of their legal obligations under the 
Convention to respect, protect and fulfil women’s right to non-discrimination and to the enjoy-
ment of equality. 

o The obligation to respect requires that States parties refrain from making laws, policies, 
regulations, programmes, administrative procedures and institutional structures that direct-
ly or indirectly result in the denial of the equal enjoyment by women of their civil, political, 
economic, social and cultural rights. 

o The obligation to protect requires that States parties exercise due diligence to protect 
women against discrimination including by private actors and take steps directly aimed at 
eliminating customary and all other practices that prejudice and perpetuate the notion of 
inferiority or superiority of either of the sexes, and of stereotyped roles for men and women. 

o The obligation to fulfil requires that States parties take a wide variety of steps to ensure 
that women and men enjoy equal rights de jure and de facto, including, where appropriate, 
the adoption of temporary special measures in line with article 4 (1) of the Convention and 
General Recommendation No. 25 . 

o This entails obligations of means or conduct and also obligations of results. States parties 
should consider that they have to fulfill their legal obligations to all women through designing 
public policies, programmes and institutional frameworks that are aimed at fulfilling the specific 
needs of women leading to the full development of their potential on an equal basis with men.

Gender Discrimination

CEDAW defines “discrimination against women” as “any distinction, exclusion or restriction made on 
the basis of sex which has the effect or purpose of impairing or nullifying the recognition, enjoyment or 
exercise by women, irrespective of their marital status on a basis of equality of men and women,  of human 
rights and fundamental freedoms in the political, economic, social, cultural, civil or any other field”.

2 Statement bon behalf of the OIC General Secretariat at the 57th Session of the Commission on the Status of Women, 2013. 
Available at http://www.un.org/womenwatch/daw/csw/csw57/generaldiscussion/observers/OIC.pdf (last accessed on 21 Oct. 
2018).
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Direct discrimination
Direct discrimination occurs when someone is treated less favourably than another for prohibit-
ed reasons or protected characteristic. Direct discrimination can usually be easily identified. For 
example, if a woman is denied financing facilities by the Bank because she is a woman.

Indirect discrimination
At times what appears to be a neutral position, law, policy or measure, actually result in discrimina-
tion of women. Sometimes, women and girls are still unable to access the facilities and take advan-
tage of the opportunities, not because there is direct or even intended discrimination but because 
certain rules or policies are such that it is difficult if not impossible for women to comply with. 

o Inherent requirements and reasonable adjustments
It is not discriminatory if a person is not employed because he/she is unable to carry out the 
job requirements. This is called the inherent requirements of the job. However, it is a violation 
of human rights to dismiss a person if reasonable adjustments can be made to help a person 
to fulfill the inherent requirements of the job. Adjustments are reasonable if they would not 
be too expensive, difficult or time consuming or cause some other hardship. 

For example:
If an employer can modify the workplace to accommodate a person in a wheelchair  then 
the employer must make such reasonable adjustments.

Structural discrimination
Discrimination against women is often maintained by laws, policies, culture or customary 
practices. These policies and practices socially and legally entrench gender stereotypes. Such 
systemic discrimination has become accepted and morphed into unquestioned norms and stan-
dards. Structural or systemic discrimination requires a change in mindset and re-assessment of 
common socio-cultural and legal notions of gender.

Who is the comparator?
In order to determine whether a person has been discriminated, we need to identify a compar-
ator. What is the comparator argued and adopted by the Court in the decision below? What 
should the comparator be?

In a case where a flight attendant was dismissed because she was pregnant, the court held, “The 
applicant cannot compare herself with the ground staff or with the senior chief stewardesses 
or chief stewardesses as they were not employed in the same category of work.” The court also 
said, “The equal protection guarantees in clause (1) of art. 8, therefore extends only to persons 
in the same class. It recognizes that all persons by nature, attainment, circumstances and the 
varying needs of different classes of persons often require separate treatment. Regardless of 
how we try to interpret art. 8 of the Federal Constitution, we could only come to the conclusion 
that there was obviously no contravention.”3

3  Beatrice Fernandez v Malaysian Airlines [2005] 2 CLJ 713
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ACTIVITY 

Please form 5 groups. Discuss one of these hypothetical cases and how you can draw from the 
Constitution and international law to help in deciding these cases.

Hypothetical case 1: 
A woman applies for a job as a teacher. A couple of months later she was advised that she 
had obtained the position and asked to pick up and sign the employment contract. When she 
attended the offices, she was visibly pregnant. The officer refused to hand over her appointment 
letter and she was denied the appointment. Does this constitute discrimination?

Hypothetical case 2: 
A company has a policy that to be eligible for promotion to a managerial position, an employee 
must have not taken leave of more than 21 consecutive days. Is this policy discriminatory on the 
basis of gender?

Hypothetical case 3: 
The government advertises for the position of ‘firemen’. The advertisement clearly states that 
only men are eligible to apply. Is this discrimination on the basis of gender? What if the adver-
tisement does not state that only men are eligible to apply but states that all applicants must be 
at least 5 feet 7 inches. Would this be discriminatory?

Hypothetical case 4: 
In the technology industry, many employees put in extra hours, sometimes sleeping at their 
offices. Both employees and employers acknowledge that these extra hours, sometimes called 
“face-time” determines promotion of the individual up the corporate ladder. Is this practice 
discriminatory? If so, what should the employers do?

Hypothetical case 5:
Salman and Amina have been married for three years. Amina is a doctor and Salman is a business-
man. They are expecting a baby. Salman’s business has taken a downturn for three consecutive 
years. As they decided that the one parent should care for the baby full time, the couple decided 
that Salman should suspend his business and take care of the baby and be the homemaker. 

1.  What would be the likely public reaction if their decision became public? Why?
 Upon learning of the couple’s arrangement, Amina’s colleagues became hostile and collec-

tively decided to persistently ‘persuade’ her to leave her employment. She complained to the 
hospital administration.  

2.  What should the hospital do? 

Gender Equality

Gender equality is about equal valuing of women and men - of their similarities and their 
differences.  We need equal, respectful partnerships between men and women in the same way 
that we need both eyes to see best.

The argument that law is neutral ignores the fact that lawmakers are products of their environment 
and incorporate their latent perspectives and biases into the law. Such a concept has inherent 
problems.
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 “The law in its majestic equality, forbids the rich as well as the poor to sleep under bridges, to 
beg in the streets, and to steal bread” - A France

Is the law neutral?

In order to better understand the effect of gender inequality and discrimination and how it affects 
participation, needs and realities of women, we must study each situation using a ‘gender lens’.

CEDAW adopts the substantive equality principle. There are generally 3 principles of equality.

o Formal equality
Does not recognize difference; treats men and women as the same
Requires equal treatment of men and women and deems equality is achieved as long as 
the law does not expressly treat men and women differently. Formal equality is premised 
on the fact that women are “like” men and therefore women and men are to be treated 
alike. This notion requires similarly situated persons to be treated alike
It does not recognise nor account for legitimate differences between men and women. 
Neither does it look at inequality in opportunity or effect.
Uses male standard, and puts burden on women to measure male standard
But what if equal treatment yields disparate results? Sometimes to treat women and men 
the same is discriminatory and sometimes to treat them differently is discriminatory. 
Sometimes to treat the able bodied and the disabled persons the same is discriminatory 
and at other times treating them differently is discriminatory.

o Protectionist equality
Recognizes difference and considers women’s weakness as the rationale for different 
treatment;
Based on the misconceived notion that women’s weakness requires them to be protected 
from or unsuitable for certain activities otherwise available to men; 
Considers women’s weakness as justification for unequal treatment between men and women. 
Consequently, protectionist equality drives and justifies inequality in the name of protec-
tionism. In this conceptualization, women may be banned or dissuaded from holding 
certain jobs or offices that are considered too dangerous, demanding or just plainly 
unsuitable for women. Women lose opportunities to obtain a varied range of opportuni-
ties due to exclusion.

o Substantive equality
Recognizes difference and affirms equality between men and women. 

Do we focus on  
the law?

Do we focus on  
reality?
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It places an obligation on the State to correct the environment that disadvantages women 
and considers equality to have been achieved only when there is equality of opportunity, 
equality of access and equality of results or outcomes.
The doctrine of equality has also evolved from the requirement that women be treated 
equally with men to the requirement that women not be subjected to detrimental treat-
ment due to their gender.

o Special measures
CEDAW Art. 4 provides for adoption by States Parties of special measures, including 
those measures contained in the present Convention, aimed at protecting maternity shall 
not be considered discriminatory
These are non-identical treatment of women and men due to their biological differences. 
They are considered of a permanent nature, and refer to the provision of general condi-
tions or the adoption of general social policies to improve the situation of women and 
girls. Clear examples, are protection of maternity or women’s reproductive rights.

o Special temporary measures
CEDAW obligates member States to take action to ensure that they eliminate gender 
discrimination. Article 4 of CEDAW further notes that to accelerate achievement of de facto 
or substantive gender equality, a special temporary measure may be imposed; for example, a 
quota for women representatives in the legislative house(s) to neutralize the effect of some 
of the barriers to women’s political participation. Temporary special measures must also 
include adequate training to imbue women with the knowledge and skills to fill quotas. 
Temporary special measures are not discriminatory but are measures to address discrimi-
nation. Article 17(b) of the Constitution similarly provides that special assistance given to 
disadvantaged groups will not be deemed as discrimination or preferential treatment. 
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Applicability of Constitutional and International Norms 

The Constitution obliges the State to observe international treaties. 

Constitution Article 7: The state shall observe the United Nations Charter, inter-state 
agreements, as well as international treaties to which Afghanistan has joined, and the Universal 
Declaration of Human Rights.

Direct application: Legally, an International Convention or Treaty is directly applicable in 
Afghanistan. 

Indirect application: In some countries, where international law is not directly applicable, 
Bangalore Principles also provide that proper nature of the judicial process and well established 
judicial functions of domestic courts to have regard to international obligations which a country 
undertakes whether or not they have been incorporated into domestic law, for the purpose of:
o removing ambiguity or uncertainty from constitutions, legislation or common law; and
o if the law is incomplete or there is a gap. 

Provided there is no clear and express conflict with existing legislation.

CULTURAL RIGHTS  (AS HUMAN RIGHTS)

Important to note when we talk about culture, we understand that we all embrace culture. 
Culture is the site of many of our values and judgments that are good. It is also the site of many 
of our prejudices and social practices.

It is also important to emphasise (again) that human rights are inherent, indivisible and 
inalienable. Cultural rights are human rights. 

UNESCO Universal Declaration on Cultural Diversity
o Culture should be considered as a set of distinctive spiritual, material, intellectual and 

emotional features of society or a social group
o The defence of cultural diversity is an ethical imperative, inseparable from respect for human 

dignity. It implies a commitment to human rights and fundamental freedoms, in particular the 
rights of persons belonging to minorities and those of indigenous peoples. (Article 4)

o No one may invoke cultural diversity to infringe upon human rights guaranteed by interna-
tional law, nor to limit their scope. (Art. 4) 

CEDAW
o Not all cultural practices are protected under international human rights law
o States must take appropriate measures to modify social cultural patterns of conduct 

(CEDAW Art. 5) 

2012 Report of Farida Shaheed, former UN Special Rapporteur in the Field of Cultural 
Rights (A /67/287)

o Preserving the existence and cohesion of a specific cultural community, national or subnational, 
should not be achieved to the detriment of one group within the community, for example, women. 

o Importantly, combating cultural practices that are detrimental to human rights, far from jeopar-
dizing the existence and cohesion of a specific cultural community, stimulates discussion, which 
facilitates an evolution towards embracing human rights, including in a very culturally specific way. 
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Module 4:
VIOLENCE AGAINST WOMEN

(Presentation)

Module 4
Violence against Women

Kabul, Afghanistan
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Objectives of Session

1. Definition of gender based violence

2. Causes and impact of violence against women

3. Unpacking specific forms of gender-based violence 
against women

4. Gender based violence is a constitutional issue and 
violation of human rights

5. State obligation to eliminate violence against 
women

Under international law

Under constitutional law

6. Role of the court and the authorities

Violence against Women

“Violence against women” is an act of gender-based violence that results in, 
or is likely to result in, physical, sexual, psychological or economic harm or 
suffering to women, including threats of such acts, coercion or arbitrary 
deprivation of liberty, whether occurring in public or in private life. 

Gender-based violence against women is violence directed at a woman 
because she is a woman or that affects women disproportionately.  

AIHRC 1396 report states that about 90.3% of the violence against women 
were committed by men (61% were husbands). In 4.3%, of the incidences 
women were responsible for violence against women, and 5.4% were by 
unknown perpetrators.
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Statistics

UN Women reports that a staggering 87% of Afghan women 
experience violence, mostly at the hands of the family members 
and people who claim to love them the most. This violence 
includes: linked to early and forced marriages – including ba’ad 
(the exchange of girls for dispute resolution) and baadal 
(exchange marriages); so-called honour crimes; rapes and 
killings of women; sexual harassment in the workplace and in 
public spaces; and self-immolation and self-harm linked to 
experiences of violence.

Gender-Based Violence against women
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Types of violence (4,340)

Physical 
violence

33%

Sexual 
violence

5%

Psychological 
violence

30%

Economic 
violence

17%

Others & 
unacceptable 

custom
15%

Activity 1: Causes of VAW

Form 5 groups. Discuss with your group –

The various causes of violence. 

Are the causes complicated? Whose fault it is? E.g. 

Refuses to obey father/husband?

Insufficient dower/bridal gifts?

Insists on going out at night?

Wearing inappropriate clothes?

Spends too much time chatting on facebook?

Cannot control children – children too noisy?

Home too dirty. Clothes not washed.

Turns down romantic interest/marriage proposal?
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Activity 1: 
Plenary discussion: Causes of GBV

Complex. In general  –

Gender inequality;

Power imbalance and controlling behaviour within relationships;

Community attitudes towards gender roles (stereotypes), sexuality, 
family violence and sexual assault;  

Cultural views and practices that support male authority over women 
and stigmatise victims/survivors of violence;

Ideologies of male sexual entitlement;  and

Use of violence to resolve conflict.

Causes of VAW

Violence against women occurs due to several factors. The most 
important factors of violence against women are the existence of 
unacceptable customs and tradition, the lack of security and 
weakness in the rule of the law in the districts and provinces, the lack 
of serious dealing with perpetrators and the continued culture of 
impunity, corruption and abuse of duty, the involvement of influential 
individuals in the handling of cases; women’s restricted to justice 
(courts, prosecutors' offices, women's detention centers and 
lawyers); the presence of illegal arms and weapons with irresponsible 
armed individuals and groups; the lack of adequate support for 
victims of violence against women; illiteracy; and a low level of public 
awareness; poverty and unemployment; increased drug addiction. 

- AIHRC, 1396 report on VAW 
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Underlying factors

Four factors underlie women’s vulnerability and the 
perpetuation of violence today: the traditional patriarchal 
gender order; the erosion of protective social mechanisms; the 
lack of the rule of law; and poverty and insecurity in the 
country.

Report on violence against women, its causes and consequences, 

Addendum, Mission to Afghanistan (9 to 19 July 2005)

Violence, culture and society
The Afghanistan Independent Human Rights Commission in its 1396 
report on VAW states that violence against women, however, is a social 
phenomenon with deep root in the culture and traditions of society.

The scope of violence against women has evolved over time to reflect 
discourses on structural violence and understanding of gender inequality 
and gendered power imbalances within cultures and society. A broad and 
nuanced definition of violence against women is necessary to identify and 
address the variety of sources and causes of violence.

AIHRC report (2018)

The underlying causes of GBV against women are a complex but there is 
general agreement that the main features are gender inequality, power 
imbalance and in the case of domestic violence, controlling behaviour 
within relationships. 
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Apart from these, the other causes are –

Community attitudes towards gender roles, sexuality, family violence and 
sexual assault can strongly influence both the prevalence of such violence 
and the disclosure or reporting rates. 

Cultural attitudes and in particular cultural views that support male 
authority over women and stigmatise victims/survivors of violence as well 
as language commonly used in the community add to the acceptance and 
normalization of violence against women. They also trivialize or minimise 
the seriousness of gender-based violence e.g. “it was only a slap”. 

For example, both males and females believe that violence can 
sometimes/often be excused and that rape results from men not 
being able to control their need for sex or women “asking” to be 
raped.

Acceptance, 
complicity and 
normalisation of 
VAW
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Acceptance, Complicity and Normalisation of VAW

Violence against women, however, is a social phenomenon with deep 
root in the culture and traditions of society (Afghanistan Independent 
Human Rights Commission, 1396 report on VAW)

“When all women, regardless of their background, fear the threat of 
male violence (and modify their behavior so as to avoid it), this violence 
is not some private affair but a societal practice -- with a point. …Where 
violence against women is common, every woman is victimized by the 
reality of this practice, insofar as where she lives, what she does, what 
activities she undertakes, and what her family life is like, are all affected 
either by the threat of such violence, or by the fact of it.” 

The Fourth World Conference on Women in Beijing in 1995 acknowledged 
that violence against women “derives essentially from cultural practices”. 
Culture and the law often provide violence against women with excusatory 
loopholes which take the form of justifications, defence and mitigations for 
acts of violence against women, for example, crimes of honour, victim-
blaming, crimes of passion and defence of provocation. 

Consequently, regulatory mechanisms with regards to violence occurring 
amongst men are enforced but perpetrators of violence against women, 
particularly domestic violence and rape are rarely punished.

“Violence against women throughout the life cycle derives essentially from 
cultural patterns, in particular the harmful effects of certain traditional or 
customary practices and all acts of extremism linked to race, sex, language 
or religion that perpetuate the lower status accorded to women in the 
family, the workplace, the community and society”. Beijing Declaration and 
Platform for Action.
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Ideologies of male sexual entitlement. According to a study by UNDP, UN 
Women and .., on why men rape, the most common motivation (70-80%) 
was related to sexual entitlement – men’s belief that they had a right to 
sex, regardless of consent. The second most frequently reported 
motivation was related to entertainment seeking followed by anger or 
punishment.

Factors influencing sentencing: All regions (strongly agree) (n=300) 

Africa

Asia Pacific

Europe

LAC

MENA

CANZUS
State of
war/conflict

 'Honour'
defence

Provocation
defence

Understanding culture of victim blaming

Creates excuses where the woman is transformed from victim/survivor 
into perpetrator who violates cultural values. 

Consequently, not only are perpetrators of violence against 
women, particularly domestic violence and rape rarely punished 
but instead women are punished as transgressors of culture and 
male honour (e.g. rape victims/survivors are stigmatised or killed)

Alternatively women are punished for male transgressions of 
honour to redeem the honour of the family (e.g. ba’ad)

Societal or customary practices though, need not always be preserved, 
e.g. slavery

Culture of honour exists elsewhere. It is not unique to Afghanistan e.g. 
US, Latin America, Middle East. 
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Personal responsibility, not victim blaming

Al-Fadl ibn ‘Abbas rode behind the Prophet as his companion rider on the 
back of his she-camel on the Day of Sacrifice (yawm al-nahr) and al-Fadl 
was a handsome man. The Prophet ( ) stopped to give the 
people verdicts. In the meantime, a beautiful woman from the tribe of 
Khath’am came, asking the verdict of Allah’s Messenger ( ). 
Al-Fadl started looking at her as her beauty attracted him. The Prophet 
(Allah bless him and grant him peace) looked behind while al-Fadl was 
looking at her; so the Prophet held out his hand backwards and caught 
the chin of al-Fadl and turned his face to the other side in order that he 
should not gaze at her, [to the end of] the hadith.

Al-Fadl himself narrated: “So I was looking at her. So the Prophet 
( ) looked at me, and he turned my face away from her face. 
Then I looked again, so he turned my face away from her face; until he 
did that three times, and I hadn’t stopped.

Unpacking specific forms of VAW

1. VAW and femicide justified in the name of 
honour 

2. Domestic violence/intimate partner violence

1. Economic violence

2. Early or child marriage
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1. VAW and femicide in the name of honour

AIHRC 1396 report on VAW states  that in 1396 (2017), of the 277 murders 
of women reported this year, 136 were ‘honor killings’ i.e. 49% of all 
femicides were ‘honour killing’. “One of the shocking types of physical 
violence that leads to the murder of women is honor killings, which take 
place based on dignity and honor justifications.”

“… there is nothing religious about it and nothing honourable either. It is 
male chauvinism and gender bias at their worst. These prejudices are not 
country specific … or people specific.”  

“No tradition is sacred, no convention indispensable, and no precedent 
worth emulation if it does not stand the test of the fundamentals of a 
civil society generally expressed through the law and the Constitution.” 
[Muhammad Siddique, Pakistan]

Changing social mores

Over the years, what is a socially acceptable emotional homicidal 
response has arguably changed. Furthermore, the defence of honour and 
provocation premised on the loss of self-control due to sudden and grave 
provocation (such as finding one’s wife in bed with her lover – see art 398 
of the old Penal Code) is not even applicable in most instances of honour 
killing as the killings are frequently not carried out in the heat of the 
moment but are premeditated, planned executed after the event.

Old Penal Code (art. 61) which specifically allows the honour defence in 
cases of adultery, homosexuality or a threat to either. 

The Penal Code provides that honour is a legitimate defence (art. 125) but 
not in murder cases except fear of death or serious injury, threat of rape, 
kidnapping or being taken hostage, arson, larceny or breaking and 
entering a residential house at night.
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Removing loopholes

Sometimes, honour killing is undertaken by an underaged male 
relative to avoid the punishment reserved for adult persons. 
Under such circumstances, the adult family members may be 
charged and sentenced for coercion to murder under art. 549 
of the Penal Code and punished with grade one continued 
imprisonment.

In the premise, killing of women for the alleged purposes of 
defending male or family honour constitutes a criminal act and 
the defence of honour is not applicable in such instances..

2. Domestic/intimate partner violence

Domestic violence may be characterised by beatings and attacks that 
result in grievous hurt requiring hospitalisation or causing inability to 
work or temporary disability. 

More commonly though, it may consist of verbal abuse, 
psychological abuse, intimidation, forced isolation, denial or rights, 
beatings or causing hurt that does not result in grievous hurt but is 
otherwise frequent. 

Any legal treatment of domestic violence must understand the 
nature of domestic violence and capture its repetitive nature. 
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2. Domestic/intimate partner violence:
National and global statistics

AIHRC’s 1396 report on VAW AIHRC’s review shows that violence against 
women within families is the most common forms of violence. Out of 
the statistics of fiscal year 1396, 94% of all cases of violence against 
women, occurred in the home. This figure indicates that the home 
environment is the most insecure place for women in Afghanistan.

World Health Organization:

One in three women experience physical or sexual violence, mostly 
by intimate partners.  

30% of women who have been in a relationship report that they have 
experienced violence by their intimate partner

38% of murders of women are committed by an intimate male 
partner

Intimate partner violence

A report released by the World Health Organisation, the London School of 
Hygiene and Tropical Medicine and the South African Medical Research 
Council found that 

“overall, 35% of women worldwide have experienced either physical and/or 
sexual intimate partner violence or non-partner sexual violence.”

This represents over a third of all women – a proportion so large that it 
could be considered a health issue of epidemic proportion. 

Women victims/survivors of intimate partner physical and sexual violence 
are “16% more likely to have a low-birth-weight baby. They are more than 
twice as likely to have an abortion, almost twice as likely to experience 
depression, and, in some regions, are 1.5 times more likely to acquire HIV, as 
compared to women who have not experienced partner violence”.
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Cycle of violence

Cycle of violence

The cycle of violence looks at each phase –

Violence episode, reaction of the victim/survivor, emotional responses to 
the violence by both the abuser and victim/survivor including victim-
blaming. After the denial phase, the abuser may behave in a particularly 
attentive and loving manner which soothes both parties into believing that 
all is well. Gradually however, in an abuse relationship, tension begins to 
build accompanied by ‘minor’ aggressions before another violent episode. 

It is critical that investigators and the court understand the cycle of 
violence as well as the escalation of violence within a relationship. Failure 
to notice the escalation of violence may, in the worse case scenario, prove 
fatal to the victim/survivor.
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Domestic violence by intimate partners

Battered women syndrome: Psychological disorder of women subjected 
to long-term abuse. 

In battered women syndrome, a woman may believe that she deserves to 
be abused or that she is unable to escape the violence. This is a learned 
behaviour due to the repetitive violence. It is a form of post-traumatic 
stress disorder (PTSD). 

Battered women may suffer from the same intense symptoms that 
comprise the post-traumatic stress disorder identified in victims of official 
torture [UNSR Torture] 

Not a “private matter” - Opuz v Turkey: The perpetrators’ rights to 
privacy and family could not supersede victims’ human rights to life and 
to physical and mental integrity - incompatible with the State’s positive 
obligations to secure the enjoyment of the applicants’ rights. 

Intimate partner violence (Sunnah and Qur’an)

The Holy Qur’an urges husbands to treat their wives with love and kindness.“And 
of His signs is this: He created for you helpmates from yourselves that ye might 
find rest in them, and He ordained between you love and mercy. Lo! herein 
indeed are portents for folk who reflect.” (Ar-Rum XXX: 21) 

Sunnah: "How does anyone of you beat his wife as he beats the stallion camel 
and then embrace (sleep with) her?” (Al-Bukhari, English Translation, vol. 8, 
Hadith 68, pp. 42-43)

“The best of you are those who are the best to their wives, and I am the best of 
you to my wives”.  
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Intimate partner violence (Qur’anic verses)

O ye who believe! Ye are forbidden to inherit women against their will. 
Nor should ye treat them with harshness, that ye may take away part of 
the dower ye have given them,—except where they have been guilty 
of open lewdness; On the contrary live with them on a footing of 
kindness and equity. If ye take a dislike to them it may be that ye dislike 
a thing, and God brings about through it a great deal of good. (An-
Nisaa IV: 19)
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Domestic violence legislation

Domestic violence legislation has been passed in five other Muslim 
Asian countries/province, namely Bangladesh, Indonesia, 
Maldives, Malaysia and the province of Punjab in Pakistan.

Domestic Violence (Prevention and Protection) Act in 2010 
(Bangladesh), Elimination of Domestic Violence Law 2004 
(Indonesia), Domestic Violence Act 2012 (Maldives), Domestic 
Violence Act 1994 (Malaysia) and Protection of Women against 
Violence Act 2016 (Punjab, Pakistan). 

Other Muslim States with domestic violence legislation are 
Azerbaijan, Bosnia Herzegovina, Chad, Jordan Kyrgystan, Morocco 
and Turkey.

3. Economic violence

The hallmark of property in Islamic jurisprudence is underlined by the notion of 
dual ownership. Islamic legal theory insists that ownership of everything 
belongs to God.

Unto Allah belongeth whatsoever is in the heavens and whatsoever is in the 
earth. And We charged those who received the Scripture before you, and (We 
charge) you, that ye keep your duty toward Allah. And if ye disbelieve, lo! unto 
Allah belongeth whatsoever is in the heavens and whatsoever is in the earth, 
and Allah is ever Absolute, Owner of Praise. (An Nisa’a IV:131)

Sunnah: “regard the life and property of every Muslim as a sacred trust”. 



85

M
O

D
U

LE 4

MODULE PRESENTATIONS AND NARRATIVES (ENGLISH)

Are these acts of 
violence against 
women?

How does EVAW law 
protect human dignity of 

women?

Economic violence

77%

2%

7%

7%
4% 3%

Types of economic violence (749)
Non-payment of maintenance

Denial of right to work

Denial of inheritence rights

Preventing acquisition of
private property

Non-payment of mehr

Others
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Economic violence

The Holy Qur’an states, “To (benefit) everyone, we have appointed sharers 
and heirs to property left by parents and relatives. To those, also, to whom 
your right hand was pledged, give their due portion. For truly Allah is 
witness to all things. 

In Pakistan, women relinquishing inheritance rights is not recognized under 
Islamic and Pakistani law and is opposed to public policy. [Pakistani case –
Supreme Court PLD 1990 SC 1 ]

Human rights to property

The Universal Declaration of Human Rights provides 
in articles 17 and 25 –

“17(1) Everyone has the right to own property alone as well 
as in association with others. 

25(1) Everyone has the right to a standard of living 
adequate for the health and well-being and the right to 
security in the event of unemployment, sickness, disability, 
widowhood, old age or other lack of livelihood in 
circumstances beyond his control.

“Rights to land, housing and property are essential to 
women’s equality and wellbeing.” OHCHR
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4. Early/child and involuntary/forced marriages

Marriage requires the consent of both the bride and groom. 

Scholars have defined the relationship between guardian and the 
prospective bride as ‘wilayat musharaka’ namely ‘guardian 
partnership’. This is because, except for the Hanbali school, all 
schools insist on the need for the guardian to obtain the approval 
of the bride. (Wael B Hallaq) 

In fact, the guardian has to heed even the most subtle signs of 
disapproval exhibited by the prospective bride, ‘for there was not 
supposed to be any form of coercion, itself grounds for seeking 
annulment of the marriage’.

Early/child and involuntary/forced  marriages

Similarly forced marriage is a violation of human rights (Article 16(2) 
requires marriage to be entered into only with the free and full consent of 
the intending spouses). Child marriage is a violation of human rights 
(Article 16 of CEDAW invalidates child marriages). 

Yet, 59% of Afghan women report being in in a forced marriage and 57% of 
brides are under the age of 16.

Despite having been criminalised, due to weak implementation, women 
and girls are still at risk of being exchanged or married to strengthen ties 
with rival families or as part of deals or to settle debts and disputes. 
(UNFPA) 

Obtaining data on involuntary or child marriages is challenging. Unless 
registration of all birth death and marriages are registered, this will 
continue to be a challenge.
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In 2006, the AIHRC was quoted as having estimatds that between 60 and 
80 per cent of all marriages in Afghanistan are forced marriages and 
approximately 57 per cent of girls are married before the age of 16. 

The Special Rapporteur found that the practice of child marriages and 
forced marriages are at the root of most violence that takes place in the 
household, but has ramifications also to other spheres. 

Yet, in 2013, 59% of Afghan women report being in in a forced marriage 
and 57% of brides are under the age of 16. 

The Asia Foundation, in its Survey of the Aghan People found that on 
average over the last three years, respondents said that the best age for 
women to marry is 19.2 and for men is 22.5, a difference of more than 
three years.

Early or child marriages

The harm of child marriage: denies girls the opportunity to healthy 
development (risky early pregnancy, interrupted education) and increased 
risk of domestic violence. [WHO]

Nearly a tenth of Afghan adolescent females (aged 15–19) give birth every 
year as a consequence of early marriage and lack of access to reproductive 
health information and services. (UNFPA) 

Girls aged 15 to 19 are twice as likely to die of causes related to pregnancy 
than young women between the ages of 20 and 24 years (UNFPA)

A quarter of women suffering from obstetric fistula, which can condemn 
women to ill-health and ostracism, were below the age of 16 when they 
married. (UNFPA)
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Early or child marriages

The Islamic principle of avoiding harm and promoting the 
greatest good (amar makruf nahi mungkar), can be used to 
prohibit child/early marriage.

Criminal law should not be the sole tool, e.g. need to address 
social norms and poverty, rights of the child and validity of 
forced and early marriage.

State obligation to end violence against women

State obligation - States are obligated to exercise due 
diligence to promote, protect and fulfil women’s human 

rights and eliminate gender discrimination including 
gender-based violence against women
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Prohibition of Violence

“The avoidance and prevention of violence constitute 
the basic purpose of lawmaking. The rule is so 
fundamental that “if a legal system did not have them, 
there would be no point in having any other rules at 
all.” [Hart]

In fact, the Afghan constitutional also aspires to create 
a society free from violence

To form a civil society void of oppression, atrocity, 
discrimination as well as violence, based on rule of law, 
social justice, protecting integrity and human rights, and 
attaining peoples’ freedoms and fundamental rights 

Constitutional duty to protect women from VAW

India: The right to be protected from sexual harassment and 
sexual assault is, therefore, guaranteed by the Constitution and 
is one of the pillars on which the very construct of gender 
justice stands.’ ‘[F]ailure in discharging this public duty renders 
it [the State] accountable for the lapse.’ Verma Committee

Kenya: [P]olice failure ‘to conduct prompt, effective, proper 
and professional investigations… infringed the petitioners' 
fundamental rights and freedoms under… the Constitution of 
Kenya 160 girls case
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Constitutional duty to protect women from VAW

South Africa

Domestic violence compels constitutional concern in yet another important 
respect. To the extent that it is systemic, pervasive and overwhelmingly 
gender-specific, domestic violence both reflects and reinforces patriarchal 
domination, and does so in a particularly brutal form… The non-sexist 
society promised in the foundational clauses of the Constitution and the 
right to equality and non-discrimination guaranteed by section 9, are 
undermined when spouse-batterers enjoy impunity.” R. Baloyi, South Africa

[T]he State is constitutionally obliged to afford its citizens protection from 
violence. Defendants’ servants must fulfill not only constitutional duties but 
also statutory duties. Plaintiff is not liable as joint wrongdoer.” Suzette 
Irene Elmarie Nelson v. The Minister of Safety and Security 

Activity 2 – Group work
Groups 1 and 3

What is the meaning of constitutional aspirations of –
Building a society void of oppression, atrocity, discrimination and violence
Right to life
Prohibition of torture
Protection of human dignity

Does VAW affect these aspirations?

Groups 2 and 4

Imagine you are a victim of physical violence. 
How do you feel?
What will you do about it?

Do you think you would feel differently if you were a member of the 
opposite sex? 

Will you  feel differently if the perpetrator is someone you love, is much 
stronger than you and lives in the same house as you.
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VAW is a violation of human rights
Gender-based violence and all forms of sexual harassment and 
exploitation, including those resulting from cultural prejudice and 
international trafficking, are incompatible with the dignity and worth 
of the human person, and must be eliminated 

Violence against women is a violation of human rights and one of the 
most extreme and pervasive forms of discrimination against women, 
severely impairing and nullifying the enforcement of their rights. 

Only three Muslim majority countries are not parties to CEDAW, 
namely Iran, Sudan and Somalia.

CEDAW obligates States to protect women against GBV 
within the family, at the work place, in the community or in any 
other area of social life.

International human rights law

VAW impairs or nullifies women’s human rights and fundamental freedoms 
including –

Right to life; 

Right not to be subjected to torture or cruel, inhuman or degrading 
treatment or punishment;

Right to liberty and security;

Right to equal protection of the law;

Right to equality in the family;

Right to highest standard attainable in physical and mental health; 

Right to just and favorable conditions of work;

Right to education.
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VAW are/may constitute forms of torture

UN Special Rapporteur on Torture and CAT Committee: 

Domestic violence (in the form of intimate partner violence), female 
genital mutilation and human trafficking are forms of torture or cruel, 
inhuman and degrading treatment 

Different types of so-called traditional practices (such as dowry-
related violence, widow-burning, etc.), violence in the name of 
honour, sexual violence and harassment, as well as slavery-like 
practices often of a sexual nature may also constitute torture or 
cruel, inhuman and degrading treatment

Major Instruments on Women’s Human Rights

Prohibiting VAW

Committee on the Elimination of Discrimination against 
Women: Gen Recommendations 35 (2017),  12 (1989) and 19 
(1992) 

Declaration on the Elimination of Violence against women: 
General Assembly resolution 48/104 of 19 December 1993 
art 4

Convention against Torture and Inhuman and Degrading 
Treatment (CAT): General Comment No. 2, CAT/C/GC/2, 24 
January 2008
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OIC Plan of Action for the Advancement of 
Women

Adopted at Sixth Session of the Ministerial Conference on the 
Role of Women in the Development of OIC Member States, 
Istanbul, Nov. 2016

6. Protection of Women from Violence: Combating all forms of 
gender-based violence, human trafficking and other harmful 
traditional practices against women and girls. Combating different 
forms of violence against women and girls including deprivation 
of opportunities and full enjoyment of their rights through 
preventive measures and provisions of rehabilitation to victims 
and punishment of perpetrators.

SR Torture and other inhuman … treatment

States should be held accountable for complicity in violence against 
women, whenever they create and implement discriminatory laws 
that may trap women in abusive circumstances. State responsibility 
may also be engaged if domestic laws fail to provide adequate 
protection against any form of torture and ill-treatment in the home. 
[SR Torture]

This includes laws that restrict women’s right to divorce or 
inheritance, or that prevent them from gaining custody of their 
children, receiving financial compensation or owning property, all 
serve to make women dependent upon men and limit their ability to 
leave a violent situation. [SR Torture] 
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International Human Rights Law

The State is accountable for gender-based violence –
committed  by the State and its agents; and
committed by non-State actors if the State fails to exercise due diligence.

The due diligence principle is one of means not end. States are obligated to 
establish holistic, systemic processes to –

Prevent; 
Protect;
Prosecute; 
Punish; and 
Provide redress and reparations. [5P’s]

The principle does not hold States accountable if the State has systemic 
processes and safeguards in place –

a) that is extended to all individuals; and
b) that all individuals can access them. 

International jurisprudence: CEDAW

The Philippines: The State had failed to comply with its obligation to 
ensure that the complainant had effective remedy as her case had 
languished in the court for eight years before the accused was 
acquitted .The State was held accountable for failing to ensure that 
decisions in sexual assault cases are impartial and fair and not affected 
by prejudices or stereotypes. 

Hungary: Hungarian law did not provide for a restraining or protection 
order and there were no shelters  equipped to accept A.T. together 
with her children, one of  whom was severely brain damaged.  CEDAW 
Committee - States may be responsible for private acts if they fail to act 
with due diligence to prevent violations of rights or to investigate and 
punish acts of violence, and for providing compensation.
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International jurisprudence on 
State accountability

Brazil: The condoning of this situation by the entire system only serves to 
perpetuate the psychological, social, and historical roots and factors that 
sustain and encourage violence against women. … [The] general and 
discriminatory judicial ineffectiveness also creates a climate that is conducive 
to domestic violence, since society sees no evidence of willingness by the 
State, as the representative of the society, to take effective action to sanction 
such acts.”

Austria: ahide Goekce had 3 temporary restraining orders but public 
prosecutor refused to arrest the husband. Goekce’s husband fatally shot her 
in front of her children hours after she had made an emergency call to the 
police, but they failed to dispatch any officers. The Committee held that the 
due diligence standard as it relates to violence against women requires States 
to put women’s rights to life, physical integrity, and mental integrity above a 
perpetrator’s right to freedom of movement. 

Role of judges in modifying behaviour

104. Let there arise out of you a band of people inviting to all 
that is good, enjoining what is right, and forbidding what is 
wrong: They are the ones to attain felicity. [Al’ Imran Verse 
III:104]

Four factors underlie women’s vulnerability and the 
perpetuation of violence today: the traditional patriarchal 
gender order; the erosion of protective social mechanisms; the 
lack of the rule of law; and poverty and insecurity in the 
country. (UNSRVAW report 2006 on visit to Afghanistan)
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Role of judges in modifying behaviour

“Law is a dynamic process. It has to be in tune with the ever 
changing needs and values of a society. … it is this dimension of law 
that makes it a catalyst of social change. ...” [Muhammad Siddique 
PLD 2002 Lahore 444]

“Local customs, however hardened by time, are not decreed in 
heaven. Habits and feelings they engender may be counteracted 
and moderated. Experience attests that such local habits and 
feelings will yield, gradually though this be, to law and education.” 
[US case on racial segregation of public schools after abolition of 
slavery]

Role of judges in modifying behaviour

[The] general and discriminatory judicial ineffectiveness also creates a
climate that is conducive to domestic violence, since society sees no
evidence of willingness by the State, as the representative of the society,
to take effective action to sanction such acts. [Maria de Penha]

The State response was found to be “ manifestly inadequate to the gravity
of the offences in question. The domestic judicial decisions in this case
revealed a lack of efficacy and a certain degree of tolerance, and had no
noticeable preventive or deterrent effect [Opuz v Turkey]

The role of the law as the arbiter is to ensure that a woman’s human rights
are protected and that she is guaranteed her fundamental right to a
standard of living adequate for herself and her family post separation,
divorce or death of her husband or relatives.
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Thank you!
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Module 4:
VIOLENCE AGAINST WOMEN

(Narrative)

Objectives of the Session 

1. Definition of gender based violence

2. Causes and impact of violence against women

3. Unpacking specific forms of gender-based violence against women

4. Gender based violence is a constitutional issue and violation of human rights

5. State obligation to eliminate violence against women
a. Under international law
b. Under constitutional law

6. Role of the court and the authorities

TOPIC 1:  Definition of violence against women

“Violence against women” is an act of gender-based violence  that results in, or is likely to result in, 
physical, sexual, psychological or economic harm or suffering to women, including threats of such 
acts, coercion or arbitrary deprivation of liberty, whether occurring in public or in private life. 
(1993 UN Declaration on the Elimination of Violence against Women)

Gender-based violence against women is the most prevalent form of violence. 

The definition of discrimination against women includes gender-based violence. That is violence 
directed at a woman because she is a woman or that affects women disproportionately.  

UN Women reports that a staggering 87% of Afghan women experience violence, mostly at 
the hands of the family members and people who claim to love them the most. This violence 
includes: linked to early and forced marriages – including ba’ad (the exchange of girls for dispute 
resolution) and baadal (exchange marriages); so-called honour crimes; rapes and killings of 
women; sexual harassment in the workplace and in public spaces; and self-immolation and self-
harm linked to experiences of violence.1

Afghanistan Independent Human Rights Commission in its 1396 report states that about 90.3% 
of the violence against women were committed by men (61% were husbands). In 4.3%, of the 

1 Ending violence against women and gilrs in Afghanistan, UN Women, update May 2016. Available at http://www2.unwomen.
org/-/media/field%20office%20eseasia/docs/publications/2016/07/aco_evaw_final_email.pdf?la=en&vs=2623.
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incidences women were responsible for violence against women, and 5.4% were by unknown 
perpetrators.

Generally GBC can be divided into 3 categories (with overlaps):-

Physical violence – intimate partner violence; domestic violence, rape and sexual assault; 
femicide/feminicide occurring in various settings within the family and the community whether 
during times of peace or conflict (including “honour killing” and dowry-related killing2; acid 
attacks; trafficking; sexual exploitation sexual harassment; forced or early marriage; harmful 
practices such as female genital mutilation; forced sterilization and forced pregnancy.

Psychological / emotional violence – The sophistication of the use of violence that is not 
evidenced by physical injury, for example constant verbal abuse are as harmful and injurious as 
any form of physical violence, and sometimes even more harmful. This includes verbal abuse, 
shaming, isolation, intimidation, threats, coercion and controlling behavior, online violence or 
technology-based violence, and harassment. Examples can also be seen during conflict, such as 
solitary confinement and putting someone in perpetual fear of physical violence. 

o Linguistic and verbal violence is also one of the prevalent cases of violence against women, 
which is rarely considered as violence. This kind of violence is usually occurring within the 
family and in public places in the form of street harassment. In fiscal year 1396, about 1,317 
linguistic and verbal violence were recorded in the AIHRC’s database, accounting for 30.3% 
of all cases of violence against women.3

Economic violence – denying access/excluding from health care, employment, education,4  
property including inheritance. and agricultural resources, financial resources and decision 
making and right to livelihood. 

2 Tehseen Saeed, Dowry murder, The Express Tribune, 25 March 2016. Available at https://tribune.com.pk/story/1072192/
dowry-murder/.

3 Summary of the Report on Violence Against Women The causes, context, and situation of violence against women in Afghanistan 
Fiscal year 1396. Available at Afghanistan Independent Human Rights Commission (AIHRC), Summary of the Report on Violence 
Against Women The causes, context, and situation of violence against women in Afghanistan, 11 March 2018, available at http://www.
refworld.org/docid/5ab132774.html (accessed 27 October 2018).

4 Islam made the quest for education and knowledge the duty of every Muslim, male and female. "Say (unto them, 
Muhammad), "Are those equal, those who know And those who do not know? (Qur'an (translation by Yusuf Ali), 39:9). 
Indeed, the first verse revealed to Muhammad is the command to read in the name of God.
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Of the total violence against women recorded by the Afghanistan Independent Human Rights 
Commission, 4,340 cases registered in fiscal year 1396, 1,420 cases (32.7%), relates to physical 
violence, 228 cases (5.3%), to sexual violence, 1317 cases (30.3%), to verbal and psychological 
violence, 749 cases (17.3%), to economic violence, and 626 cases (14.4%) relate to other types 
of violence against women, which largely relates to unacceptable customs and tradition.5

Topic 2: Causes and Impact of violence against women

Activity one (interactive)

What are the causes of GBV against women?

Form 5 groups. Discuss with your group –

The various causes of violence. 

Are the causes complicated? Whose fault it is? E.g. are these the causes of VAW?

o Refuses to obey father/husband?

o Insufficient dower/bridal gifts?

o Insists on going out at night?

o Wearing inappropriate clothes?

o Spends too much time chatting on facebook?

5 AIHRC report (2018).
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o Cannot control children – children too noisy?

o Home too dirty. Clothes not washed.

o Turns down romantic interest/marriage proposal?

Discuss in plenary.

Suggest causes are complex. In general  – 

o Gender inequality;

o Power imbalance and controlling behaviour within relationships;

o Community attitudes towards gender roles (stereotypes), sexuality, family violence and 
 sexual assault;  

o Cultural views and practices that support male authority over women and stigmatise victims/
survivors of violence;

o Ideologies of male sexual entitlement;  and

o Use of violence to resolve conflict.

Afghanistan Independent Human Rights Commission states that violence against women occurs 
due to several factors. The most important factors of violence against women are the existence 
of unacceptable customs and tradition, the lack of security and weakness in the rule of the law 
in the districts and provinces, the lack of serious dealing with perpetrators and the continued 
culture of impunity, corruption and abuse of duty, the involvement of influential individuals 
in the handling of cases; women’s restricted to justice (courts, prosecutors’ offices, women’s 
detention centers and lawyers); the presence of illegal arms and weapons with irresponsible 
armed individuals and groups; the lack of adequate support for victims of violence against 
women; illiteracy; and a low level of public awareness; poverty and unemployment; increased 
drug addiction.6

Four factors underlie women’s vulnerability and the perpetuation of violence today: the 
traditional patriarchal gender order; the erosion of protective social mechanisms; the lack of the 
rule of law; and poverty and insecurity in the country.7

Is gender-based violence justifiable?

A study by UN Women indicates that in Asia, Indonesia has the highest   percentage   of   respondents   
who believe domestic violence is never justifiable followed by Viet Nam, People’s Rep. of China, India, 
Malaysia, and Thailand.

6 Ibid.
7 UN Commission on Human Rights, Report on violence against women, its causes and consequences, Addendum, Mission 

to Afghanistan (9 to 19 July 2005), 15 February 2006, E/CN.4/2006/61/Add.5, available at: http://www.refworld.org/
docid/441182170.html (accessed 24 July 2015).
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Perception of domestic violence in Asia - percentage�8

The Afghanistan Independent Human Rights Commission in its 1396 report on VAW states that 
violence against women, however, is a social phenomenon with deep root in the culture and 
traditions of society.9

The scope of violence against women has evolved over time to reflect discourses on structural 
violence and understanding of gender inequality and gendered power imbalances within cultures 
and society. A broad and nuanced definition of violence against women is necessary to identify 
and address the variety of sources and causes of violence.

The underlying causes of GBV against women are a complex but there is general agreement 
that the main features are gender inequality, power imbalance and in the case of domestic 
violence, controlling behaviour within relationships. 

Apart from these, the other causes are –

Community attitudes towards gender roles, sexuality, family violence and sexual assault can 
strongly influence both the prevalence of such violence and the disclosure or reporting rates. 

Cultural attitudes and in particular cultural views that support male authority over women and 
stigmatise victims/survivors of violence as well as language commonly used in the community 
add to the acceptance and normalization of violence against women. They also trivialize or 
minimise the seriousness of gender-based violence e.g. “it was only a slap”. 

o For example, both males and females believe that violence can sometimes/often be excused 
and that rape results from men not being able to control their need for sex or women “asking” 
to be raped.

8 As summarized from UN Women (2011b). Progress of the World’s Women 2011-2012. In pursuit of Justice. Available at 
http://progress.unwomen.org/pdfs/EN-Report-Progress.pdf.

9 AIHRC report (2018).
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The effect of these is the normalization of GBV.

“When all women, regardless of their background, fear the threat of male violence (and modify 
their behavior so as to avoid it), this violence is not some private affair but a societal practice 
-- with a point. …Where violence against women is common, every woman is victimized by the 
reality of this practice, insofar as where she lives, what she does, what activities she undertakes, 
and what her family life is like, are all affected either by the threat of such violence, or by the fact 
of it.”10 

The Fourth World Conference on Women in Beijing in 1995 acknowledged that violence against 
women “derives essentially from cultural practices”.11 Culture and the law often provide violence 
against women with excusatory loopholes which take the form of justifications, defence and 

10 Jean Hampton, Punishment, Feminism and Political Identity : A Case Study in the Expressive Meaning of the Law, 11 Can. J. L. 
& Juris. 23.

11 “Violence against women throughout the life cycle derives essentially from cultural patterns, in particular the harmful effects 
of certain traditional or customary practices and all acts of extremism linked to race, sex, language or religion that perpetuate 
the lower status accorded to women in the family, the workplace, the community and society”. Beijing Declaration and 
Platform for Action, Fourth World Conference on Women, 15 September 1995, A/CONF.177/20 (1995) and A/CONF.177/20/
Add.1 (1995) ¶ 119. 
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mitigations for acts of violence against women, for example, crimes of honour, victim-blaming, 
crimes of passion and defence of provocation.12 

Consequently, regulatory mechanisms with regards to violence occurring amongst men are 
enforced but perpetrators of violence against women, particularly domestic violence and rape 
are rarely punished. 13 

Creates excuses where the woman from victim/survivor is transformed into perpetrator who 
violates cultural values

Consequently, perpetrators of violence against women, particularly domestic violence and rape 
are rarely punished 

Societal or customary practices though, need not always be preserved, e.g. slavery and torture 

These excusatory loopholes are also reflected in sentencing practices. ‘Honour defence’ 
provocation and state of war/conflict are common factors that influenced sentencing.14

Factors influencing sentencing: All regions (strongly agree) (n=300)15

Ideologies of male sexual entitlement. According to a study by UNDP, UN Women and .., on why 
men rape, the most common motivation (70-80%) was related to sexual entitlement – men’s 
belief that they had a right to sex, regardless of consent. The second most frequently reported 
motivation was related to entertainment seeking followed by anger or punishment.16

12 It is important to note that a defence of provocation must be premised on an absence of opportunity to avert violence, in the 
sense that the provocation must have been grave and sudden. ‘Honour’ crimes, however, are often premeditated punishment 
for alleged moral transgressions against family, and more particularly, male honour. Therefore, acknowledging that honour 
crimes are crimes of revenge more correctly reflects the nature of the crime and the responsibility law can expect of the 
perpetrator.

13 Abdul Aziz (2013). This understanding of violence against women is underlined in the CEDAW Committee in General 
Recommendation 19 on Violence against Women and the Council of Europe Convention on Preventing and Combating 
Violence against Women and Domestic Violence.

14 Abdul Aziz (2013).
15 Ibid.
16 UNDP, UNFPA, UN Women and UN Volunteers, Why do some men use violence against women and how can we prevent it: 

Quantitative Findings from a United Nations Multi-Country Study on Men and Violence in Asia and the Pacific (2013). http://
www.partners4prevention.org/sites/default/files/resources/p4p-report.pdf.
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The motivation of anger and punishment accords with the use of violence to resolve conflict.

Each Muslim has to take personal responsibility for his/her action, no matter what the cause. 
Victim blaming does not justify violence against women, be it sexual harassment, domestic 
violence or rape.

o Al-Fadl ibn ‘Abbas rode behind the Prophet as his companion rider on the back of his 
she-camel on the Day of Sacrifice (yawm al-nahr) and al-Fadl was a handsome man. The 
Prophet ( ) stopped to give the people verdicts. In the meantime, a beau-
tiful woman from the tribe of Khath’am came, asking the verdict of Allah’s Messenger  
( ). Al-Fadl started looking at her as her beauty attracted him. The Prophet 
(Allah bless him and grant him peace) looked behind while al-Fadl was looking at her; so the 
Prophet held out his hand backwards and caught the chin of al-Fadl and turned his face to 
the other side in order that he should not gaze at her, [to the end of] the hadith.17

o Al-Fadl himself narrated: “So I was looking at her. So the Prophet ( ) looked 
at me, and he turned my face away from her face. Then I looked again, so he turned my face 
away from her face; until he did that three times, and I hadn’t stopped.”18

Topic 3: Unpacking Specific Forms of Violence against women

This section unpacks the some of the issues in relation to the following specific forms of GBV, namely –

(a) VAW and femicide justified in the name of honour 

(b) Domestic/intimate partner violence

(c) Economic violence: Deprivation of Inheritance

(d) Early and forced marriage

VAW and Feminicide  in the name of “Honour” 

AIHRC 1396 report states  that in 1396 (2017), of the 277 murders of women reported this 
year, 136 were ‘honor killings’ i.e. 49% of all femicides were ‘honour killing’. “One of the shocking 
types of physical violence that leads to the murder of women is honor killings, which take place 
based on dignity and honor justifications.” Of the total number of cases mentioned above, the 
perpetrators of 142 cases of women’s murder are fugitive perpetrators. 19

Unpacking the Culture of Honour

“… there is nothing religious about it and nothing honourable either. It is male chauvinism and 
gender bias at their worst. These prejudices are not country specific … or people specific.” 20  

Culture of honour stance regards an affront, whether minor or imagined has an effect on 

17 Transmitted by al-Bukhari in Kitab al-Isti’dhan (no. 6228) from ibn ‘Abbas (Allah be pleased with him).
18 Narration of Ahmad (1/211) from the hadeeth of al-Fadl.
19 AIHRC report (2018).
20  Muhammad Siddique v. The State (PLD 2002 Lahore 444).
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reputation, face and relative social status with enduring consequences on relationships. No 
tradition is sacred, no convention indispensable, and no precedent worth emulation if it does not 
stand the test of the fundamentals of a civil society generally expressed through the law and the 
Constitution.” 21

Over the years, what is a socially acceptable emotional homicidal response has arguably 
changed. Furthermore, the defence of honour and provocation premised on the loss of self-
control due to sudden and grave provocation (such as finding one’s wife in bed with her lover 
– see art 398 of the old Penal Code) is not even applicable in most instances of honour killing 
as the killings are frequently not carried out in the heat of the moment but are premeditated, 
planned executed after the event.

The New Criminal Regime: 

o Article 125 of the Penal Code provides that honour is a legitimate defence for the purpose of 
defending against any criminal act. 

o In murder cases however, art. 29 removes honour as a defence except fear of death or serious 
injury, threat of rape, kidnapping or being taken hostage, arson, larceny or breaking and enter-
ing a residential house at night.

o This abolished the provisions in the old Penal Code (art. 61) which specifically allows the 
honour defence in cases of adultery, homosexuality or a threat to either. 

o Sometimes, honour killing is undertaken by an underaged male relative to avoid the punish-
ment reserved for adult persons. Under such circumstances, the adult family members may 
be charged and sentenced for coercion to murder under art. 549 of the Penal Code and 
punished with grade one continued imprisonment.

o In the premise, killing of women for the alleged purposes of defending male or family honour 
constitutes a criminal act and the defence of honour is not applicable in such instances.

Intimate Partner/Domestic Violence

Domestic violence may be characterised by beatings and attacks that result in grievous hurt 
requiring hospitalisation or causing inability to work or temporary disability. More commonly 
though, it may consist of verbal abuse, psychological abuse, intimidation, forced isolation, denial 
or rights, beatings or causing hurt that does not result in grievous hurt but is otherwise frequent. 
Any legal treatment of domestic violence must understand the nature of domestic violence and 
capture its repetitive nature. 

AIHRC’s 1396 report on VAW AIHRC’s review shows that violence against women within 
families is the most common forms of violence. Out of the statistics of fiscal year 1396, 94% of 
all cases of violence against women, occurred in the home. This figure indicates that the home 
environment is the most insecure place for women in Afghanistan.22

21 Ibid.
22 AIHRC report (2018).
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Global statistics

o One in three women experience physical or sexual violence, mostly by intimate partners.

o 30% of women who have been in a relationship report that they have experienced violence 
by their intimate partner

o 38% of murders of women are committed by an intimate male partner23

A report released by the World Health Organisation, the London School of Hygiene and Tropical 
Medicine and the South African Medical Research Council found that “overall, 35% of women 
worldwide have experienced either physical and/or sexual intimate partner violence or non-
partner sexual violence.” This represents over a third of all women – a proportion so large that it 
could be considered a health issue of epidemic proportion. Women victims/survivors of intimate 
partner physical and sexual violence are “16% more likely to have a low-birth-weight baby. They 
are more than twice as likely to have an abortion, almost twice as likely to experience depression, 
and, in some regions, are 1.5 times more likely to acquire HIV, as compared to women who have 
not experienced partner violence”. 24

CYCLE OF VIOLENCE AND BATTERED WOMEN SYNDROME

The cycle of violence looks at each phase –

o Violence episode, reaction of the victim/survivor, emotional responses to the violence by 
both the abuser and victim/survivor including victim-blaming. After the denial phase, the 
abuser may behave in a particularly attentive and loving manner which soothes both parties 

23 World Health Organization.
24 World Health Organisation, the London School of Hygiene and Tropical Medicine and the South African Medical Research 

Council, Global and regional estimates of violence against women: prevalence and health effects of intimate partner violence 
and non-partner sexual violence, World Health Organization Cataloging Library, 2013. Available at http://apps.who.int/iris/
bitstream/10665/85239/1/9789241564625_eng.pdf.
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into believing that all is well. Gradually however, in an abuse relationship, tension begins to 
build accompanied by ‘minor’ aggressions before another violent episode. 

o It is critical that investigators and the court understand the cycle of violence as well as the 
escalation of violence within a relationship. Failure to notice the escalation of violence may, in 
the worse case scenario, prove fatal to the victim/survivor.

BATTERED WOMEN SYNDROME: PSYCHOLOGICAL DISORDER OF WOMEN 
 SUBJECTED TO LONG-TERM ABUSE

• In battered women syndrome, a woman may believe that she deserves to be abused or that she is 
unable to escape the violence. This is a learned behaviour due to the repetitive violence. It is a form 
of post-traumatic stress disorder (PTSD). 

Intimate partner/domestic violence comparable to torture 
o “Domestic violence, as well as torture, tends to escalate over time, sometimes resulting in 

death or leaving women’s bodies mutilated or permanently disfigured. Women who expe-
rience such violence, whether in their homes or in a prison, suffer depression, anxiety, loss 
of self-esteem and a feeling of isolation. Indeed, battered women may suffer from the same 
intense symptoms that comprise the post-traumatic stress disorder identified in victims of 
official torture as well as by victims of rape. Another parallel between privately battering 
women and torture, which refers back to the element of powerlessness, is the intention to 
keep the victim in a permanent state of fear based on unpredictable violence by seeking to 
reduce the person to submission and destroy his/her capacity for resistance and autonomy 
with the ultimate aim of achieving total control.”25

Intimate partner violence is not a private matter
o In Opuz v. Turkey,26 a case before the European Court of Human Rights, the Court held that 

the authorities’ consideration that the dispute concerned a “private matter” was incompat-
ible with the State’s positive obligations to secure the enjoyment of the applicants’ rights. In 
domestic violence cases, the Court found, perpetrators’ rights could not supersede victims’ 
human rights to life and to physical and mental integrity. The authorities also could not rely 
on the victim’s attitude for their failure to take adequate measures which could prevent the 
likelihood of an aggressor carrying out his threats against the physical integrity of the victim.

ISLAM PROHIBITS INTIMATE PARTNER VIOLENCE

The Holy Prophet ( ) similarly urges Muslims not to commit intimate partner 
violence. 
o “How does anyone of you beat his wife as he beats the stallion camel and then embrace 

(sleep with) her?”27 

25 Report of the UN Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred 
Nowak, A/HRC/7/3 dated 15 January 2008.

26 Opuz v. Turkey, (2009), ECHR, App. No. 33401/02. Judgment dated 9 June 2009.
27 Al-Bukhari, English Translation, vol. 8, Hadith 68, pp. 42–43.
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o “The best of you are those who are the best to their wives, and I am the best of you to my 
wives.”28 

The Holy Qur’an urges husbands to treat their wives with love and kindness.

    

o “And of His signs is this: He created for you helpmates from yourselves that ye might find rest 
in them, and He ordained between you love and mercy. Lo! herein indeed are portents for folk 
who reflect.” (30: 21)29 

   

o O ye who believe! Ye are forbidden to inherit Women against their will. 
Nor should ye treat them With harshness, that ye may Take away part of the dower Ye have 
given them,—except Where they have been guilty Of open lewdness; On the contrary live 
with them On a footing of kindness and equity. If ye take a dislike to them It may be that ye 
dislike A thing, and God brings about Through it a great deal of good. 
 
“Live with them on a footing of kindness and equity. If ye take a dislike to them it may be that 
ye dislike a thing, and Allah brings about through it a great deal of good.” (4:19)30

Domestic violence legislation has been passed in five other Muslim Asian countries/province, 
namely Bangladesh, Indonesia, Maldives, Malaysia and the province of Punjab in Pakistan.31 
Other Muslim States with domestic violence legislation are Azerbaijan, Bosnia Herzegovina, 
Chad, Jordan Kyrgystan, Morocco and Turkey.

28 Narrated by al-Tirmidhi, 3895; Ibn Maajah, 1977; classed as saheeh by al-Albaani in Saheeh al-Tirmidhi.
29 Translation M.M. Pickthall, The Meaning of the Glorious Qur'ân. Also available at http://www.sacred-texts.com/isl/pick/030.htm.
30 Translation Yusuf Ali, The Holy Quran. Also available at http://www.sacred-texts.com/isl/quran/00403.htm.
31 Domestic Violence (Prevention and Protection) Act in 2010 (Bangladesh), Elimination of Domestic Violence Law 2004 

(Indonesia), Domestic Violence Act 2012 (Maldives), Domestic Violence Act 1994 (Malaysia) and Protection of Women 
against Violence Act 2016 (Punjab, Pakistan). 
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Economic Violence

The hallmark of property in Islamic jurisprudence is underlined by the notion of dual ownership. 
Islamic legal theory insists that ownership of everything belongs to God.

Unto Allah belongeth whatsoever is in the heavens and whatsoever is in the earth. And We 
charged those who received the Scripture before you, and (We charge) you, that ye keep your 
duty toward Allah. And if ye disbelieve, lo! unto Allah belongeth whatsoever is in the heavens 
and whatsoever is in the earth, and Allah is ever Absolute, Owner of Praise. (An Nisa’a IV:131)

The Prophet ( ) in his farewell sermon (Khutbatul Wada’, 632 A.D.) called on his 
followers to “regard the life and property of every Muslim as a sacred trust. Return the goods 
entrusted to you to their rightful owners. Hurt no one so that no one may hurt you”.32  Depriving 
another of her rights to property is a violation of this sacred trust.

In fiscal year 1396, approximately 749 cases of economic violence were recorded in the AIHRC’s 
database, accounting for 17.3% of all cases of violence against women. Of the total economic 
violence statistics, about 576 cases relate to non-payment of alimony, 20 cases of denial of 
the right to work, 53 cases of prevention of inheritance rights, 55 cases of prevention of private 
property, 26 cases of non-payment of dowry, 19 other cases have been reported.33

32 Available at http://www.worldlibrary.org/articles/khutbatul_wada'#The_sermon.
33 AIHRC (2018).
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The Universal Declaration of Human Rights provides in articles 17 and 25 –

o “17(1) Everyone has the right to own property alone as well as in association with others. 

o 25(1) Everyone has the right to a standard of living adequate for the health and well-being 
and the right to security in the event of unemployment, sickness, disability, widowhood, old 
age or other lack of livelihood in circumstances beyond his control.

Further the Office of the High Commissioner notes that, 
“Rights to land, housing and property are essential to women’s equality and wellbeing. Women’s 
rights in, access to and control over land, housing and property is a determining factor in women’s 
living conditions especially in rural economies, essential to women and their children’s daily 
survival, economic security and physical safety. Despite the importance of these rights for 
women and women headed households, women still disproportionally lack security of tenure.”34

The Holy Qur’an states, “To (benefit) everyone, we have appointed sharers and heirs to property 
left by parents and relatives. To those, also, to whom your right hand was pledged, give their due 
portion. For truly Allah is witness to all things.”35

In Pakistan, women relinquishing their rights to inheritance is not recognized under Islamic and 
Pakistani law and held to have been opposed to “public policy as understood in the Islamic 
sense with reference to Islamic jurisprudence.”36

A husband is required to pay maintenance for his wife and child -

34 United Nations Human Rights Office of the High Commissioner, Women and Land, Property and Housing, http://www.ohchr.
org/EN/Issues/Women/WRGS/Pages/Land.aspx (last visited 14 December 2016).

35 Surah Al Nisa verse 33 (Translation Yusuf Ali. Available at http://www.sacred-texts.com/isl/quran/00405.htm).
36 Ghulam Ali v. Ghulam Sarwar Naqvi(Mst.), PLD 1990 SC 1, 78.
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o … But he [the father] shall bear the cost of their food and clothing on equitable terms. 
No soul shall have a burden laid on it greater than it can bear. (Al Baqarah, verse 2:233) 
 Translation Yusuf Ali

Child/Early Marriage and Involuntary/Forced Marriage of Women and Girls

Each juristic school has different interpretations on the need for guardians in marriage, ranging 
from desirable to necessary. Wael B. Hallaq terms the relationship between guardian and the 
prospective bride as ‘wilayat musharaka’ namely ‘guardian partnership’.37

This is because, except for the Hanbali school, all schools insist on the need for the guardian to 
obtain the approval of the bride. In fact, the guardian has to heed even the most subtle signs of 
disapproval exhibited by the prospective bride, ‘for there was not supposed to be any form of 
coercion, itself grounds for seeking annulment of the marriage’.38 

Similarly forced marriage is a violation of human rights (Article 16(2) requires marriage to be 
entered into only with the free and full consent of the intending spouses). Child marriage is a 
violation of human rights (Article 16 of CEDAW invalidates child marriages). 

Despite having been criminalised, due to weak implementation, women and girls are still at risk 
of being exchanged or married to strengthen ties with rival families and tribes or as part of deals 
or to settle debts and disputes. (UNFPA) 

According to UNFPA, nearly a tenth of Afghan adolescent females (aged 15–19) give birth every 
year as a consequence of early marriage and lack of access to reproductive health information 
and services. Even where laws prohibiting child and forced marriages are in effect, weak 
implementation of these laws and policies remain a challenge. Despite having been criminalised, 
women and girls are still at risk of being exchanged or married to strengthen ties with rival 
families and tribes or as part of deals or to settle debts and disputes.39

Child marriages deny girls the opportunity to healthy development (through early pregnancy 
which are risky, interrupted education) and increased risk of domestic violence.40 

Yet, 59% of Afghan women report being in in a forced marriage and 57% of brides are under the age of 16.41 

In 2006, the Special Rapporteur quoted that the Afghanistan Independent Human Rights 
Commission estimates that between 60 and 80 per cent of all marriages in Afghanistan are 
forced marriages and approximately 57 per cent of girls are married before the age of 16. She also 
found the practice of child marriages and forced marriages are at the root of most violence that 
takes place in the household, but has ramifications also to other spheres.42 

37 Wael B. Hallaq, Shari’a: Theory, Practice, Transformations, Cambridge University Press, 2009, p. 275. Wilayat musharaka or 
wilayat sharika requires consent of the ward to be obtained while wilayat istibdad does not require consent of the ward to be 
obtained. See also Ibn Rusd, Distinguished Jurist’s Primer, II, 8-19.

38 https://afghanistan.unfpa.org/en/node/15233 (accessed 27 October 2018).
39 UNFPA (2018).
40 Child marriage is a violation of human rights, but is all too common, UNICEF (Updated February 2017). Available at https://

data.unicef.org/topic/child-protection/child-marriage/#.
41 UN Women report (2016), quoting Governance and Social Development Resource Centre, Violence against women and girls 

in Afghanistan, 2013. 
42 UN Commission on Human Rights, Report on violence against women, its causes and consequences, Addendum, Mission 

to Afghanistan (9 to 19 July 2005), 15 February 2006, E/CN.4/2006/61/Add.5, available at: http://www.refworld.org/
docid/441182170.html (accessed 24 October 2018).



114

M
O

D
U

LE
 4

TRAINING ON ACCESS TO JUSTICE AND VIOLENCE AGAINST WOMEN LAWS—TRAINING MANUAL FOR PROSECUTORS

The Asia Foundation, in its Survey of the Aghan People found that on average over the last 
three years, respondents said that the best age for women to marry is 19.2 and for men is 22.5, a 
difference of more than three years.43

In Afghanistan, girls aged 15 to 19 are twice as likely to die of causes related to pregnancy than young 
women between the ages of 20 and 24 years. A quarter of women suffering from obstetric fistula, which 
can condemn women to ill-health and ostracism, were below the age of 16 when they married.44

The Islamic principle of avoiding harm and promoting the greatest good can also be used to 
prohibit early marriage.

Criminal law cannot be the sole tool to eliminate child and forced marriages. The State must 
address culture, poverty, social norms and other factors that interact to place girls and women at 
risk of forced and early marriage. 

Topic 5: State Obligation to Eliminate Violence against Women

The avoidance and prevention of violence constitute the basic purpose of lawmaking. The rule 
is so fundamental that “if a legal system did not have them there would be no point in having any 
other rules at all”.45 

In fact, the Afghan constitutional also aspires to create a society free from violence

o To form a civil society void of oppression, atrocity, discrimination as well as violence, based 
on rule of law, social justice, protecting integrity and human rights, and attaining peoples’ 
freedoms and fundamental rights. 

Therefore, States are obligated to exercise due diligence to promote, protect and fulfil women’s 
human rights and eliminate gender discrimination including gender-based violence against 
women, both as part of its obligations under international human rights and the Constitution.46  
 

43 Sayed Masood Sadat, What Factors Drive Child Marriage in Afghanistan?, The Asia Foundation (22 March 2017) https://
asiafoundation.org/2017/03/22/factors-drive-child-marriage-afghanistan/.

44 https://afghanistan.unfpa.org/en/node/15233 (accessed 27 October 2018).
45 H.L.A. Hart, Positivism and the Separation of Law and Morals, 71 HVLR 593.
46 The due diligence principle can be found in several international instruments. General Recommendation No. 19 (1992) 

of the Convention on the Elimination of All Forms of Discrimination Against Women (“CEDAW”) Committee and the 
United Nations General Assembly (1993) Declaration on the Elimination of Violence against Women underline that States 
are responsible for private acts of violence against women if they fail to act with due diligence to prevent, protect against, 
investigate, punish and redress the same.
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Failure to do does not only render a State non-compliant with its international obligations 
but may be deemed a dereliction of a State’s constitutional duty. The State is accountable for 
gender-based violence –

o committed  by the State and its agents; and

o committed by non-State actors if the State fails to exercise due diligence to eliminate 
violence against women.

States are obligated to establish holistic, systemic processes to prevent, protect, prosecute, 
punish and provide redress and reparations for violence against women (5Ps’). 47 

The due diligence principle is one of means not ends. The principle does not hold States 
accountable for violence against women if the State has the requisite systemic processes and 
safeguards in place. Once these processes are functional, the State is obliged to ensure that they 
are –

(a) extended to all individuals; and 

(b) that all individuals can access them, especially when the State knows or ought to know 
that an identified individual(s) is at ‘real and immediate risk’.48 

Constitutional duty to protect women from GBV

National cases on constitutional duty of States

India: State duty not only to apprehend and punish but also to prevent (India)

o Verma Committee was convened by the Indian government following public outcry against 
the brutal rape and murder of a young woman in New Delhi.49 “The right to be protected 
from sexual harassment and sexual assault is, therefore, guaranteed by the Constitution 
and is one of the pillars on which the very construct of gender justice stands.’50 ‘[F]ailure in 
discharging this public duty renders it [the State] accountable for the lapse.’ ‘The State’s role 
is not merely reactive to apprehend and punish the culprits for their crime; its duty is also to 
prevent the commission of any crime to the best of its ability. Crimes against women are an 
egregious violation of several human rights demanding strict punishment with deterrence to 
prevent similar crimes in future by the likeminded.’51

47 Zarizana Abdul Aziz & Janine Moussa, Due Diligence Framework: State Accountability Framework for Eliminating Violence 
against Women, International Human Rights Initiative (2013), p.12. The exception is if State actors themselves commit VAW 
where the State can be held vicariously liable. Another oft-asked question concerns the applicability of the due diligence 
principle in a fragile State, conflict-affected countries, when there is no State (political actors recognized by the international 
community as the political governing body) or when swathes of land are controlled by different political parties or militia 
groups. In such situations, the individuals (or group of individuals) in de facto control of a specific area or over a specific 
community are recognized as ‘the State’ for applicability of the due diligence principle.

48 Osman v. the United Kingdom, ECHR, § 115, Reports 1998-VIII, ECHR Judgment dated 28 October 1998; Case of Opuz v. 
Turkey, ECHR, Judgment of 9 June 2009.

49 Four of the rapists have since been convicted and sentenced. Available at http://articles.timesofindia.indiatimes.com/2013-
09-13/india/42039813_1_murder-case-vinay-sharma-track-court.

50 Ibid ¶ 4.
51 Ibid ¶ 7.
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Kenya: Failure to conduct prompt effective proper and professional investigations is in 
violation of Constitution
o In the, the petitioners sued to hold the Kenyan government accountable for failure to prose-

cute sexual offences.52 The Kenya High Court found police failure ‘to conduct prompt, effec-
tive, proper and professional investigations… infringed the petitioners’ fundamental rights 
and freedoms under… the Constitution of Kenya, 2010 and the general rules of international 
law… The respondent’s ongoing failure… created a “climate of impunity” for commission of 
sexual offences and in particular defilement. This to me makes the respondents responsible… 
because of their laxity and their failure to take prompt and positive action to deter defilement’.53

South Africa: State had direct constitutional obligations to deal with domestic 
violence and to protect every individual’s right to be free from domestic (or private) 
violence 
o ‘Domestic violence compels constitutional concern in yet another important respect. To the 

extent that it is systemic, pervasive and overwhelmingly gender-specific, domestic violence 
both reflects and reinforces patriarchal domination, and does so in a particularly brutal 
form… The non-sexist society promised in the foundational clauses of the Constitution and 
the right to equality and non-discrimination guaranteed by section 9, are undermined when 
spouse-batterers enjoy impunity.

o Indeed, the state is under a series of constitutional mandates which include the obligation 
to deal with domestic violence: to protect both the rights of everyone to enjoy freedom and 
security of the person and to bodily and psychological integrity,1 and the right to have their 
dignity respected and protected, as well as the defensive rights of everyone not to be subject-
ed to torture in any way and not to be treated or punished in a cruel, inhuman or degrading 
way. (S v. Baloyi, South Africa)54

South Africa: State constitutionally obliged to afford citizens protection from violence 
o In Suzette Irene Elmarie Nelson v. The Minister of Safety and Security & anor (South African 

High Court)55 the Court held that the State is constitutionally obliged to afford its citizens 
protection from violence. Defendants’ servants must fulfill not only constitutional duties but 
also statutory duties. Plaintiff is not liable as joint wrongdoer.” 

52 Republic of Kenya: In the High Court of Kenya Petition No. 8 of 2012, C.K. (a child), through Ripples International as her 
guardian and next friend  &Ors v. The Commissioner of Police/Inspector General of the National Police Service & Ors (‘160 
Girls’ case’) seeking inter alia a declaration to the effect that the neglect, omission, refusal and/or failure of the police to 
conduct prompt, effective, proper and professional investigations into the petitioners' respective complaints violates the 
UDHR, UN Convention on the rights of the child, African Charter on the Rights and welfare of the child, and African Charter 
on Human and people's rights, mandamus [that the respondents conduct prompt effective investigations and formulate a 
national policy framework in compliance with the Constitution on sexual offences].

53 http://theequalityeffect.org/160-girls/ 
54 S v. Baloyi and Others 2000 (1) BCLR 86 (CC) per Sachs J.
55 [2006] ZANCHS 88.
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ACTIVITY 2

Break into 4 groups

Groups 1 and 3

What is the meaning of constitutional aspirations of –

o Building a society void of oppression, atrocity, discrimination and violence

o Right to life

o Prohibition of torture

o Protection of human dignity

Does VAW affect these aspirations?

Groups 2 and 4

Imagine you are a victim of physical violence. 

o How do you feel?

o What will you do about it?

Do you think you would feel differently if you were a member of the opposite sex? 

Will you  feel differently if the perpetrator is someone you love, is much stronger than you and 
lives in the same house as you.

International jurisprudence on State accountability

GBV against women is the most prevalent form of violence. Violence against women is a 
violation of human rights and one of the most extreme and pervasive forms of discrimination 
against women, severely impairing and nullifying the enforcement of their rights.56 

Gender-based violence and all forms of sexual harassment and exploitation, including those 
resulting from cultural prejudice and international trafficking, are incompatible with the dignity 
and worth of the human person, and must be eliminated.57

Prohibition of gender-based VAW - 
o Committee on the Elimination of Discrimination against Women: Gen Recommendations 35 

(2017), 12 (1989) and 19 (1992) 

o Declaration on the Elimination of Violence against women: General Assembly resolution 
48/104 of 19 December 1993 art 4

o Convention against Torture and Inhuman and Degrading Treatment (CAT): General 

56 Jessica Lenahan (Gonzales) v. United States, IACHR, para 110 (August 2011). See also, CEDAW articles 1-5 which discuss the 
meaning of discrimination, both direct and indirect, substantive equality and State obligations.

57 UN General Assembly, Vienna Declaration and Programme of Action, 12 July 1993, A/CONF.157/23, available at http://www.
ohchr.org/EN/ProfessionalInterest/Pages/Vienna.aspx (last accessed 26 July 2015).
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Comment No. 2, CAT/C/GC/2, 24 January 2008

Only three Muslim majority countries are not parties to CEDAW.58 CEDAW obligates States to 
protect women against GBV 

o within the family,

o at the work place, 

o in the community or 

o in any other area of social life 59

Gender based violence impairs or nullifies women’s human rights and fundamental freedoms 
including –

o Right to life;

o Right not to be subjected to torture or cruel, inhuman or degrading treatment or punishment;

o Right to liberty and security;

o Right to equal protection of the law;

o Right to equality in the family;

o Right to highest standard attainable in physical and mental health;

o Right to just and favourable conditions of work.60

The Organisation of Islamic Countries adopted at Sixth Session of the Ministerial Conference on 
the Role of Women in the Development of OIC Member States, Istanbul, Nov. 2016

o 6. Protection of Women from Violence: Combating all forms of gender-based violence, 
human trafficking and other harmful traditional practices against women and girls. Combat-
ing different forms of violence against women and girls including deprivation of opportunities 
and full enjoyment of their rights through preventive measures and provisions of rehabilita-
tion to victims and punishment of perpetrators.

Manfred Novak, the UN Special Rapporteur on Torture and other cruel, inhuman or degrading 
treatment or punishment in his 2008 report said,

“While there is no exhaustive list of forms of violence that may constitute torture or cruel, 
inhuman and degrading treatment - rather it may encompass different types of so-called 
traditional practices (such as dowry-related violence, widow-burning, etc.), violence in the 
name of honour, sexual violence and harassment, as well as slavery-like practices often of 
a sexual nature - the Special Rapporteur would like to focus on three of them: domestic 
violence (in the form of intimate partner violence), female genital mutilation and human 
 trafficking. The Special Rapporteur wishes to highlight these forms of violence for three 
reasons. First, they are widespread and touch millions of women around the world every 

58 Iran, Sudan and Somalia.
59 UN CEDAW (1989) General Recommendation No. 12: Violence against women (Eighth session).
60 CEDAW GR 19 on Violence against Women.
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year.61 Second, in many parts of the world they are still trivialized and the comparison between 
them and “classic” torture will raise awareness with regard to the level of atrocity that they 
can reach. Third, stating that these forms of violence can amount to torture if States fail to act 
with due diligence, illustrates the parallels between torture and other forms of violence against 
women.62

The State is accountable for gender-based violence –

o committed  by the State and its agents; and
o committed by non-State actors if the State fails to exercise due diligence.

The due diligence principle is one of means not end. States are obligated to establish holistic, 
systemic processes to –

o Prevent; 

o Protect;

o Prosecute; 

o Punish; and 

o Provide redress and reparations. [5P’s]63

The principle does not hold States accountable if the State has systemic processes and 
safeguards in place –

a) that is extended to all individuals; and
b) that all individuals can access them. 

The Philippines 
o The State had failed to comply with its obligation to ensure that the complainant had effec-

tive remedy as her case had languished in the court for eight years before the accused was 
acquitted .The State was held accountable for failing to ensure that decisions in sexual assault 
cases are impartial and fair and not affected by prejudices or stereotypes.64 

Hungary 
o Hungarian law did not provide for a restraining or protection order and there were no shelters  

equipped to accept A.T. together with her children, one of  whom was severely brain damaged.  
CEDAW Committee - States may be responsible for private acts if they fail to act with due  
 

61 The United Nations estimates that as many as 4 million women and children become victims of human trafficking every year, 
most of whom are exploited for sexual purposes. According to the World Health Organization, the number of girls and women 
who have undergone female genital mutilation (FGM) is estimated at between 100 and 140 million. Each year, a further 
2 million girls and women undergo FGM. However, the most current form of violence against women around the world is 
that perpetrated by husbands or other intimate partners. See, for example, WHO Multi-country Study on Women’s Health and 
Domestic Violence against Women: Initial results on prevalence, health outcomes and women’s responses (Geneva, 2005).

62 A/HRC/7/3, 15 January 2008.
63 Abdul Aziz, Zarizana (2013).
64 Communication No. 18/2008, Vertido v Philippines, (Views adopted by the CEDAW Committee on 16 July 2010, forty-sixth 

session under the Optional Protocol to CEDAW), CEDAW/c/46/d/18/2008.
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diligence to prevent violations of rights or to investigate and punish acts of violence, and for 
providing compensation.65

Turkey 
o The State response [to domestic violence] was found to be “manifestly inadequate to the gravity 

of the offences in question. The domestic judicial decisions in this case revealed a lack of efficacy 
and a certain degree of tolerance, and had no noticeable preventive or deterrent effect.66 

Brazil
o The condoning of this situation by the entire system only serves to perpetuate the psycho-

logical, social, and historical roots and factors that sustain and encourage violence against 
women. … [The] general and discriminatory judicial ineffectiveness also creates a climate that 
is conducive to domestic violence, since society sees no evidence of willingness by the State, 
as the representative of the society, to take effective action to sanction such acts.”67

Austria
o Șahide Goekce had 3 temporary restraining orders but the public prosecutor refused to arrest 

the husband. Goekce’s husband fatally shot her in front of her children hours after she had 
made an emergency call to the police, but they failed to dispatch any officers. The Commit-
tee held that the due diligence standard as it relates to violence against women requires 
States to put women’s rights to life, physical integrity, and mental integrity above a perpetra-
tor’s right to freedom of movement. The CEDAW Committee has also recognized that ‘there 
are linkages between traditional attitudes by which women are regarded as subordinate to 
men and domestic violence’reinforcing hegemonic notions of masculinity and femininity 
and the institutions that propagate them. Such attitudes often influence, if not inform, legal 
systems. 68 

Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment 
o The Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or 

Punishment Committee further made clear that, “where State authorities … know or have 
reasonable grounds … and they fail to exercise due diligence to prevent, investigate, prosecute 
and punish …, the State bears responsibility and its officials should be considered as authors, 
complicit or otherwise responsible under the Convention for consenting to or acquiescing 
in such impermissible acts.”  This principle applies to States parties’ failure to prevent and 
protect victims from gender-based violence, such as rape, domestic violence, female genital 
mutilation, and trafficking. The State’s indifference or inaction provides a form of encourage-
ment and/or de facto permission.69

65 Communication No. 2/2003, A.T. v. Hungary (Views adopted by the CEDAW Committee on 26 January 2005, thirty-second 
session under the Optional Protocol to CEDAW).

66 Opuz v Turkey, ECHR, Judgment of 9 June 2009
67 Maria Da Penha v. Brazil, Case 12.051, Report No. 54/01, IACHR, Annual Report 2000, OEA/Ser.L/V.II.111 Doc.20 rev. (2000)
68 Goekce v. Austria, Communication No. 5/2005, CEDAW/C/39/D/5/2005, adopted 6 August 2007, para 12.2. See also General 

Recommendation No. 19. 
69 Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, General Recommendation 

No. 2, CAT/C/GC/2 dated 24 January 2008.
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UN Special Rapporteur on Torture and Other Cruel, Inhuman or Degrading Treatment or 
Punishment 

o “Laws that restrict women’s right to divorce or inheritance, or that prevent them from gain-
ing custody of their children, receiving financial compensation or owning property, all serve 
to make women dependent upon men and limit their ability to leave a violent situation.” 
States should be held accountable for complicity in violence against women, whenever they 
create and implement discriminatory laws that may trap women in abusive circumstances. 
State responsibility may also be engaged if domestic laws fail to provide adequate protection 
against any form of torture and ill-treatment in the home.”70 

Topic 6: Role of the Court and the authorities

o 104. Let there arise out of you a band of people inviting to all that is good, enjoining what 
is right, and forbidding what is wrong: They are the ones to attain felicity. [Al’ Imran Verse 
III:104]

Four factors underlie women’s vulnerability and the perpetuation of violence today: the 
traditional patriarchal gender order; the erosion of protective social mechanisms; the lack of 
the rule of law; and poverty and insecurity in the country. (UNSRVAW report 2006 on visit to 
Afghanistan)71

“Law is a dynamic process. It has to be in tune with the ever changing needs and values of a 
society. … it is this dimension of law that makes it a catalyst of social change. ...Law, including 
judge-made law has to play its role in changing the inhuman social moors.”72 

Societal or customary practices though, need not always be preserved. Other practices, even 
those that privileged powerful members of society and once defended in the name of culture, 
have long been delegitimized or abandoned due to evolving values and ethos. Practices like  
 
 

70 Report of the Special Rapporteur on torture and other cruel, inhuman or degrading treatment or punishment, Manfred 
Nowak, A/HRC/7/3 dated 15 January 2008.

71 UN Commission on Human Rights, Report on violence against women, its causes and consequences, Addendum, Mission 
to Afghanistan (9 to 19 July 2005), 15 February 2006, E/CN.4/2006/61/Add.5, available at: http://www.refworld.org/
docid/441182170.html (accessed 24 July 2015).

72 Muhammad Siddique PLD 2002 Lahore 444.
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slavery and torture have evolved over time from acceptable practices to prohibited norms 
internationally.73

“Local customs, however hardened by time, are not decreed in heaven. Habits and feelings they 
engender may be counteracted and moderated. Experience attests that such local habits and 
feelings will yield, gradually though this be, to law and education. And educational influences 
are exerted not only by explicit teaching. They vigorously flow from the fruitful exercise of the 
responsibility of those charged with political official power and from the almost unconsciously 
transforming actualities of living under law.”74

The effect of ineffective judicial process –

o The State response was found to be “ manifestly inadequate to the gravity of the offences in 
question. The domestic judicial decisions in this case revealed a lack of efficacy and a certain 
degree of tolerance, and had no noticeable preventive or deterrent effect.75

o The condoning of this situation by the entire system only serves to perpetuate the psycho-
logical, social, and historical roots and factors that sustain and encourage violence against 
women. … [The] general and discriminatory judicial ineffectiveness also creates a climate that 
is conducive to domestic violence, since society sees no evidence of willingness by the State, 
as the representative of the society, to take effective action to sanction such acts.”76 

The role of the law as the arbiter is to ensure that a woman’s human rights are protected and 
that she is guaranteed her fundamental right to a standard of living adequate for herself and her 
family post separation, divorce or death of her husband or relatives. 

73 Abdul Aziz (2013). Slavery was declared a crime against humanity. See the Slavery Convention 1926 and the Supplementary 
Convention on the Abolition of Slavery, the Slave Trade, and Institutions and Practices Similar to Slavery 1957, 226 U.N.T.S. 3, 
(April 30, 1957). See also Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment A/
RES/39/46 dated 10 Dec. 1984.

74 Cooper v Aaron, 358 U.S. 1, at 25,  per Frankfurter J. This was a case about abolishing slavery in the United States.
75 Id. 9 para. 207–214.
76 Maria Da Penha v. Brazil Case 12.051, Report No. 54/01, OEA/Ser.L/V/II.111 Doc. 20 rev. at 704 (2000).
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Module 5:
ACCESS TO JUSTICE AND  

CONFLICT OF LAWS
(Presentation)

MODULE 5
Access to Justice

and Conflict of Laws 
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Access to Justice and Conflict of Laws 

Introduction to the module
Responding to the Needs Assessment 
Relevance to EVAW Law Objectives in Art 2 (6) -
Prosecuting perpetrators of Violence and the 
Rights of the Victim Art 6 prosecuting the 
offenders of violence based on provisions of the 
law .

Objectives

1. Discuss statutory interpretation in criminal law 
principles

2. Discuss the principles and their relevance to 
resolving conflicts between laws

3. Applying those principles to Articles 17, 22 and 
23 of EVAW Law

4. Discussing the relevance and application of NPC 
Article 17 and EVAW Article 43 to resolving 
conflict

5. Group activities to apply learnings to 
hypothetical situations of conflict
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What this training will cover
Sentencing issues between offences under EVAW 
Law and their relationship to OPC AND NPC. 
Specifically address EVAW Articles 17, 22 and 23
How to address the situation where the criminal acts 
giving rise to an offence have occurred prior to 1 
February 2018 (before NPC came into operation) but 
the sentencing occurs after 1 February 2018. 
What is the sentence that applies? Is it the sentence 
under EVAW Law or NPC? Or does OPC still apply?
The principles and analysis which we will discuss can 
be applied more broadly to other conflicts
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Basic laws
Penal Code commenced operation on 17 October 1976
Penal Code amended on 19 February 1978 by 1355 (OPC)
The Law on Elimination of Violence Against Women 
(EVAW Law) commenced operation on 1 August 2009
Anti-Harassment Law for Women and Children 
commenced operation on 30 December 2017 (AHL)
Penal Code commenced operation on 1 February 2018 
(NPC)
Amendments to EVAW Law, Penal Code, Anti-Harassment 
law for Women and Children and Criminal Procedure Code 
commenced operation on 3 March 2018 

Basic statutory interpretation principles

In order to resolve conflicts in relation to the 
application of offences and sentencing under 
different laws, or amending laws, a number of 
general statutory interpretation principles can be 
applied. 

In addition, some conflicts can be resolved by careful 
application of Articles within the laws themselves.
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Principle 1 Special law prevails over the 
General law

In the event of contradiction/conflict between 
and , then prevails. 

The reason being the assumption that the , 
particularly on the same topic, was intended to 
replace the on that same topic. 
Sometimes particular Articles in such as 
later amendments to that law, may be more specific 
than the provisions in the In those cases 
those more specific Articles in the general law apply. 
As we will later discuss EVAW law is Special law and 
OPC and NPC are General laws

Principle 2 Later law prevails over earlier law 
(new law prevails over old law)

Where there is contradiction/conflict between 
provisions in an old law and a later new law, then the 
new law will apply
New law can also refer to later amending provisions
The reason for this principle is the assumption that 
the new law was passed with knowledge of the 
provisions in the old law and it was therefore 
intended that the old law would no longer be applied 
This is a presumption, in the absence of a particular 
provision in the law to the contrary.
A “saving provision” is provision which allows old law 
to apply into the future
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Principle 3 statutory interpretation of 
criminal law 

Because sentencing and deprivation of freedom can 
follow after criminal conviction it has been a long 
accepted that: 

persons cannot be punished for something which was not 
a crime when the person did it, and 
persons cannot be punished more severely than the person 
could have been punished at the time of the offence. 

This principle has 3 components
1. No Retroactive effect
2. No Retrospective effect
3. Convicted person is to get the benefit of later more 

favourable sentence
In NPC, these principles can be found in Article 17

International Law recognises the criminal 
principles

Article 15 ICCPR
1 . No one shall be held guilty of any criminal offence on 
account of any act or omission which did not constitute a 
criminal offence, under national or international law, at 
the time when it was committed. Nor shall a heavier 
penalty be imposed than the one that was applicable at 
the time when the criminal offence was committed. If, 
subsequent to the commission of the offence, provision is 
made by law for the imposition of the lighter penalty, the 
offender shall benefit thereby.
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No Retroactive effect

The term “retroactive effect” refers to new or 
amending law which appears to operate backwards
so that it imposes duties or obligations which did not 
exist prior to the new law.
In a criminal context, a law should not penalise 

conduct which was not an offence at the time when 
it was committed.

No Retrospective effect

The term “retrospective effect” refers to a new or 
amending law which appears to operate for the 
future and impose new results to a past event 
In a criminal law context, a law should not impose a 
penalty which was higher or more severe than what 
it was at the time of the offending conduct offence
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Convicted person to get the benefit of later 
more favourable sentence

If a new or amending law imposes a lighter sentence 
or penalty than existed earlier, then the convicted 
person should get the benefit of that more 
favourable sentence or penalty
This is often done by using a “saving provision”

Questions to help resolve conflict

1. When did the acts occur?
2. What law(s) and offence(s) could apply at that 

time?
3. Which law was first in time? 
4. Is the law general or special law?
5. What is the sentencing date? 
6. Is the sentencing under the new law more 

favourable to the accused than the old law?
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Question 1 - When did the acts occur?

This is a factual issue and is directly linked to Question 
2. 
The date of acts has relevance because they must 
amount to a criminal offence at the time when they 
are committed. 

Question 2  - What law(s) and offence(s) 
could apply at that time?

Three scenarios for VAW offences
1. Criminal acts committed prior to 1 August 2009, 
were offences under OPC.
2. Criminal acts committed after 1 August 2009 and
before 1 February 2018 could be offences under 
EVAW Law or OPC.
3. Criminal acts committed after 1 February 2018 can 
be offences under EVAW Law or NPC

Most difficulties are about sentencing after 1 
February 2018 for criminal acts committed before 1 
February 2018 and whether NPC is more favourable 
to an accused
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Question 3 - Which law was first in time?

This question needs to be considered under each 
relevant law.
EVAW Law and the Old Penal Code
EVAW Law and the New Penal Code
The Old Penal Code and the New Penal Code
All three laws need to be addressed to resolve 
conflicts
The process is a journey but there are solutions at the 
end.
It is important to understand the legal principles that 
lead to the solutions

EVAW Law and the Old Penal Code
EVAW Law is the later new law and if there is any 
conflict with apply OPC it is presumed that EVAW law 
would apply.  
Also EVAW law is whereas the OPC was 

Also Article 43 of EVAW law provides:
“In case of any contradiction between provisions of 
this law and of other laws the provisions of this law 
shall prevail”.
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EVAW Law and the Old Penal Code

Question: What law should apply if criminal acts could 
be offences under either EVAW law or OPC and 
different sentences applied to each?

EVAW Law and the Old Penal Code

Answer: if certain criminal acts could be offences 
under either EVAW law or OPC and different 
sentences apply to each, there is a conflict and the 

is that the commencement of 
operation of EVAW Law, EVAW Law offences and 
sentences would prevail
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EVAW Law and the New Penal Code

EVAW Law is the old law and NPC is the new law
However EVAW Law is the NPC is 

This situation was contemplated by the Amendments 
to certain Articles of the EVAW Law as well as an 
addition to the NPC Penal Code in law which came 
into operation on 6 March 2018 No 1286. 
These amendments did two important things.

EVAW Law and the New Penal Code

First, EVAW Articles 17, 22 and 40 were amended to 
refer to sentencing under NPC instead of the OPC. 
Second, an addition to NPC Article 916

Article 02:
The following text shall be added to Article (916) as (3): 
(3) The following laws are exempted from the provisions 
stated in Paragraphs (2) of Articles 7 and 8 and Article 32 of 
this code.
1.Law on Elimination of Violence against Woman published in 
official Gazette no. (989) dated 1388/5/10 (August 01, 2009).”

As a consequence, punishment exacted pursuant to 
EVAW law was still able to be enforced under the 
NPC.
Article 43 of EVAW Law remained a relevant provision 
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EVAW Law and the New Penal Code

Question: What if criminal acts could be offences 
under either EVAW law or NPC  but different 
sentences apply to each, which law should apply?

EVAW Law and the New Penal Code

Answer:
There is a presumption that the commencement 
of operation of NPC the offences and sentencing 
provisions for EVAW Law would apply and prevail 
over any conflicting offences and sentences under 
the NPC.
But there is a further question which needs to be 
considered in relation to comparative sentencing 
under OPC and NPC
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The Old Penal Code and the New Penal Code

The relationship between the OPC and the NPC is set 
out in NPC Article 916:

“916 (2) by enforcement of this law, provisions 
contained in the following legislative documents shall 
be abolished:
Penal Code published in official Gazette #[347], 1355.”

This would suggest immediate abolition of the OPC 
upon commencement of NPC but there is a very 
important saving provision

“Application of the Law in terms of Time 

Article 17:

(1) Perpetrator of a crime shall be punished based on the law which was 
enacted before commission of the crime, unless before issuance of the final 
verdict a new law is enacted that is in favor of the accused.

(2) A law is considered in favor of the accused in the following 
circumstances:

1. It has reduced the minimum punishment;
2. Maintaining the minimum; it has reduced the maximum punishment;
3. The punishment has been decreased to a lower degree;
4. It has added to mitigating circumstances;
5. It has decreased aggravating circumstances;
6. Other circumstances in the new law which are in favor of the 

accused.

(3) If a law is enacted before or after issuance of a final verdict that de-
criminalizes the act for which the accused is sentenced to punishment, 
execution of the sentence shall be suspended and the penal effects based 
on it shall be removed.”
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The Old Penal Code and the New Penal Code

Question: Assuming that criminal acts amounting to 
an OPC offence occurred before the commencement 
of operation of the NPC, how should the person be 
charged and sentenced after 1 February 2018?

The Old Penal Code and the New Penal Code

Answer: The accused is to be charged and sentenced 
according to the OPC, unless the NPC provides for a 
lighter sentence, in which case the accused is to be 
sentenced according to NPC.



138

M
O

D
U

LE
 5

TRAINING ON ACCESS TO JUSTICE AND VIOLENCE AGAINST WOMEN LAWS—TRAINING MANUAL FOR PROSECUTORS

Question 4 - Is the law general or special 
law?

This consolidates earlier slides
Both OPC and NPC are and EVAW Law is 

and 
EVAW law offences and sentences apply over any 
conflicting offences or sentencing provisions in OPC 
or NPC, unless either of those laws indicates 
otherwise.
For example later amendments to a general law, may 
be more even more specific than the 
There is an example of this in an NPC Article 618 
which appears to be a more specific offence than the 
offence under EVAW Article 23.

Question 5 - What is the sentencing date?

The focus in this training is when the sentencing date 
is after 1 February 2018 but the criminal acts occurred 
before 1 February 2018.
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Question 6 - Is new law more favourable to the 
accused than old law?

EVAW law provides for sentencing of EVAW offences 
in 2 ways:

sentences are set out within EVAW Articles 
themselves:
sentences in EVAW Article refer to sentencing 
according Penal Code. Namely Articles 17, 22 and 
40. 

In both cases the sentence is being imposed under 
EVAW Law
Reference to the Penal Code is for the purpose of 
identifying the appropriate sentence to apply to the 
offending behaviour. 
This is important for the application of Art 41 
compensation and 17(3) Mehr Mesl equivalent in Art 
17(3) 

Question 6 - Is sentencing under new law 
more favourable to the accused than the old 
law?

EVAW Law has many references to different 
imprisonment terms: “short imprisonment”, medium 
imprisonment”, “Long imprisonment”, “grade two 
continued imprisonment”, and  “grade one 
continued imprisonment”. 
These terms are not described within EVAW Law, but 
they are described within OPC and NPC 
It is assumed that when EVAW law uses these terms 
that the OPC Arts 97- 104 and NPC Arts 146 -147 apply 
accordingly pre and post 1 February 2018.
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Question 6 - Is new law more favourable to 
the accused than the old law?

The different terms of imprisonment expressed in 
OPC Arts 97- 104 and NPC Arts 146 -147 generally 
increased sentences under NPC, with some 
exceptions
General Aggravating conditions in Chapter 6 of OPC 
Arts 148-154 and NPC 207 – 211 which overall 
increased sentences under NPC 
There are also aggravating conditions  set out in 
specific Articles in some offences.
Generally, NPC increased the sentences in 

comparison with OPC, but each fact and offence 
situation needs to be checked for offences 
committed before 1 February 2018 but sentenced 
after that date

Article 17 EVAW law
Article 17 needs to be read in the context of the 
definition of “sexual assault” in Article 3 of EVAW 
Law: 

“committing fornication and pederasty act on adult woman 
with force or committing such acts on underage women, or 
assaulting to the chastity and honour of a woman.”

Article 17 (1) to (5) contain a mix of sentencing 
approaches. Some sentences for offences are 
contained within the law itself, while others refer for 
their sentencing to the relevant Penal Code. 
It is therefore necessary in some instances, to 
compare the EVAW offence and sentence with those 
which apply under the OPC and the NPC
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Article 17 EVAW law
Articles 17 (1) provides for two different offences. 

sexual assault no death- Article 636 (2) NPC (Article 
426 OPC)
sexual assault with death – sentence death penalty. 

Article 17 (2) underage sexual assault  - Article 636 (2) NPC  
(Art 426 OPC)
Article 17 (4) assault on chastity – sentence long 
imprisonment up to 7 years. OPC Art 429 and NPC Art 640 
could potentially apply to the acts. No conflict, the same 
sentence “long imprisonment” up to 7 years applies to all
Article 17 (5) aggravating circumstances – sentence long 
imprisonment not more than 10 years. No conflict OPC Art 
429 (2) as the same sentence applies. Conflict with NPC 
Arts 640, 218(5) and 219(3) as maximum of 10 ½ yrs could 
apply. EVAW Art 43 means that EVAW sentence applies 

Activity 1
Divide into 3 groups. Each group will be given a scenario to discuss. General 
discussion will follow.

SCENARIO 1

Facts: Amina a 37-year-old married woman was walking to the shops down a 
laneway on 10 June 2018, when Roman grabbed her and forced her into a nearby 
house and raped her. The case was heard in November 2018, he was  found guilty 
and is due to be sentenced today.

Question: what offence could Roman have been charged with and what is the 
range of sentencing options available for the judge. Give the answer and explain 
your sentencing approach.

SCENARIO 2

Assume the same facts as in Scenario 1 but that when Roman raped Amina he was 
rough and caused serious injury to her legs. Question asked as above.

SCENARIO 3

Assume the same facts in Scenario 1, but instead the date of the rape was on 19 
August 2016. Question asked as above.
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Article 17 EVAW law – suggested result

Offences committed prior to 1 February 2018 and 
sentenced after 1 February 2018, are to be sentenced 
as set out in the EVAW Law Article 17 itself or the 
named OPC Articles referred to in Article 17. There is 
no more favourable punishment for an accused 
under NPC. 
Offences committed after 1 February 2018 and 
sentenced after 1 February 2018 EVAW, are to be 
sentenced as set out in the EVAW Law Article 17 itself 
or the named NPC Articles referred to in Article 17.

Article 22(1) EVAW Law
Art 22(1) refers to beating and sentencing according 
to Articles 407 – 410 OPC (NPC Articles 575 – 579)
NPC has created more categories and subcategories 
of offences, in comparison with the OPC. 8 offences 
NPC and 5 OPC
Sentences on imprisonment and penalties were on 
the whole increased under NPC. 
OPC and NPC offences are not always comparable
Sentencing requires identifying the most appropriate 
offence in OPC and NPC as a guide to the sentence 
under EVAW 
There is no reference in EVAW Law as to what is 
meant by “mitigating” circumstances. NPC refers to 
mitigating circumstances in Art 221 
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Activity 2
Divide into 3 groups. Each group will be given a scenario to discuss. 
General discussion will follow.
SCENARIO 1
Facts: Sadar had an argument with Bomana his wife and he punched her 
in the eye on 10 June 2016. She received a painful cut which required 
stitches and she was unable to work for 25 days. The case was heard in 
early December 2018, he was found guilty and is due to be sentenced 
today.
Question: what offence could Sadar have been charged with and what is 
the range of sentencing options available for the judge. Give the answer 
and explain your sentencing approach.
SCENARIO 2
Assume the same facts as in scenario 1 but instead Bomana received a 
bruised black eye and was unable to work for 8 days. Question as above.
SCENARIO 3
Assume the same facts as in scenario 1 but instead Bomana was punched 
so hard she received permanent brain damage which affected her 
intellectual function. Question as above.

Article 22(1) EVAW Law- suggested result

Offences committed prior to 1 February 2018 and 
sentenced after 1 February 2018, to be sentenced 
under EVAW according to OPC with two potential 
exceptions 

if criminal actions under OPC 408(1) could be 
described as an offence under NPC 577 (2) then NPC 
sentence potentially more favourable because no 
imprisonment (although the fine is greater). 
If the criminal actions under OPC 409(1) could be 
described as an offence under NPC either 577 (1) or 
577 (2) then NPC sentence potentially more 
favourable because no imprisonment (although the 
fines are greater).

Offences committed after 1 February 2018 and 
sentenced after 1 February 2018, the sentencing is to 
be under EVAW according to the NPC.



144

M
O

D
U

LE
 5

TRAINING ON ACCESS TO JUSTICE AND VIOLENCE AGAINST WOMEN LAWS—TRAINING MANUAL FOR PROSECUTORS

Article 22(2) EVAW Law
Art 22(2) refers to beating resulting in death with 
sentencing according to Articles 395 – 399 OPC (NPC 
Articles 546 – 556)
NPC has created more categories and subcategories 
of behaviour which amount to offences, in 
comparison with the OPC.
NPC sentences on imprisonment and penalties on the 
whole were increased from OPC
But NPC provides a more favourable alternative to 
death sentences in some offences and permits 
imposition of Grade 1 continued imprisonment (20-30 
years)

Article 22(2) EVAW Law

OPC and NPC Articles refer to a range of offences 
apart from offence by beating (OPC Article 399, NPC 
Articles 551 – 553). 
Offences includes murder, incitement to suicide, 
coercion suicide and also manslaughter in NPC
This reinforces the need to select the most 
appropriate offence for sentencing under EVAW for 
Art 22 offence
Most appropriate sentencing is likely to be in 
accordance with beating and battery offences under  
OPC Article 399, NPC Articles 551 – 553), but could 
also be manslaughter.
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Article 22(2) EVAW Law – suggested result

Offences committed prior to 1 February 2018 and 
sentenced after 1 February 2018, to be sentenced 
under EVAW according to OPC with the following 
potential exceptions:

if criminal actions under OPC Articles 395 (1) to (9) could 
be described as an offences under NPC 547(1) - (10) then 
NPC sentencing potentially more favourable because 
imprisonment can be imposed as an alternative to the 
death penalty. 

Offences committed after 1 February 2018 and 
sentenced after 1 February 2018 the sentencing is to 
be according to the EVAW and NPC.

Article 23 EVAW Law

Article 23 refers to a beating which does not result to 
injury or disability of the victim
the sentence is short term imprisonment not exceeding 3 
months
No comparable OPC offence and in any event if there was 
a conflict EVAW law would apply
Inconsistency with sentencing under NPC as “short 
imprisonment” refers to 6months – 1 year but EVAW Art 
43 means EVAW sentence applies
No comparable NPC offence under NPC except potentially 
Art 612 Beating of the child which also “does not result in 
his/her disability or injury” but higher sentences than Art 
23
The NPC Article is arguably even than 
Art 23 as it refers to beating a child in some detail. 
This may be an example where a later more specific 
Article in a general law prevails over the special law
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Article 23 EVAW Law – suggested result 

Beating of a woman which does not result in injury 
under Article 23 EVAW is to be sentenced as follows 

1. offences committed prior to 1 February 2018 and 
sentenced after 1 February 2018, to be 
sentenced according to EVAW Law

2. offences committed after 1 February 2018 and 
sentenced after 1 February 2018, the sentencing 
is to be according to the EVAW law with the 
following potential exception, namely:

a person who beats a female child who could 
be charged and sentenced under NPC Article 
612 rather than Article 23 of EVAW Law.

Final remarks
The above analysis of offences regarding EVAW, NPC and OPC 
reveals that: 

where criminal acts which give rise to an EVAW offence 
have occurred before 1 February and sentencing occurs 
after 1 February, the perpetrators are to be sentenced 
under EVAW Law (either alone or according to OPC) as 
there is no more favourable sentencing under NPC, save for 
rare exceptions
where criminal acts which give rise to an EVAW offence has 
occurred after 1 February and sentencing occurs after 1 
February, the perpetrators are to be sentenced according 
to EVAW Law (either alone or according to NPC)

This overall conclusion still needs to be checked as the 
particular facts and Articles in the legislation, may reveal other 
exceptions to this overall result.     
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Module 5:
ACCESS TO JUSTICE AND  

CONFLICT OF LAWS
(Narrative)

Introduction

When undertaking the needs assessment, the ADB team was informed about confusion experienced 
by judges and prosecutors in relation to the application of EVAW Law and the Penal Code, both the 
Old Penal Code (OPC) and the New Penal Code (NPC) and the sentences to be imposed. It is not 
surprising that difficulties have been experienced and that different prosecutors and different judg-
es take differing views on which offences apply to the given facts, and which sentences should apply 
to those offences. This is due to the fact that 3 laws can potentially apply to sentencing outcomes, 
depending on the facts of the case and when the alleged facts giving rise to an offence occurred.

The module has relevance to EVAW Law Objectives in Art 2 (6) -Prosecuting perpetrators of 
Violence and the Rights of the Victim Art 6 prosecuting the offenders of violence based on provi-
sions of the law.

Objectives 

Discuss statutory interpretation in criminal law principles

Discuss the principles and their relevance to resolving conflicts between laws

Applying those principles to Articles 17, 22 and 23 of EVAW Law

Discussing the relevance and application of NPC Article 17 and EVAW Article 43 to resolving conflict

Group activities to apply learnings to hypothetical situations of conflict

What this training will cover in relation to conflict between 3 laws

In this training we focus on sentencing issues between offences under EVAW Law and their rela-
tionship to OPC AND NPC. We will also specifically address the offences which we heard were 
particularly confusing, namely Articles 17, 22 and 23 of EVAW Law. However, the principles and 
analysis which we will discuss on these articles can be applied more broadly to other conflicts in 
legislation more broadly. They will form part of a “tool box” which you can use to resolve conflicts.
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In addition, we will concentrate on your the current and pressing situations which arises regularly in 
your courts, namely, how to address the situation where the criminal acts giving rise to an offence 
have occurred prior to  1 February 2018 (before the NPC came into operation) but the sentencing 
occurs after 1 February 2018. What is the sentence that applies? Is it the sentence under EVAW Law 
or NPC? Or does OPC still apply?

Basic Laws

Penal Code commenced operation on 17 October 1976

Penal Code amended on 19 February 1978 by 1355 (OPC)

The Law on Elimination of Violence Against Women (EVAW Law) commenced operation on 1 
August 2009

Anti-Harassment Law for Women and Children commenced operation on 30 December 2017 
(AHL)

Penal Code commenced operation on 1 February 2018 (NPC)

Amendments to EVAW Law, Penal Code, Anti-Harassment law for Women and Children and 
Criminal Procedure Code commenced operation on 3 March 2018 

Basic Statutory Interpretation Principles 

In order to resolve conflicts in relation to the application of offences under different laws, or amend-
ing laws there are a number of statutory interpretation principles which can be applied. In addition, 
some of the conflicts can be resolved by careful application of Articles within the laws themselves. 

Principle 1: Special law prevails over the general law

A general rule of statutory interpretation is that in the event of contradiction/conflict between 
special law and general law, then special law prevails. The reason being the assumption that the 
special law, particularly on the same topic, was intended to replace the general law on that same 
topic. This is a presumption, in the absence of a particular provision in the law which is to the 
contrary.  As we will later discuss EVAW law is Special law and OPC and NPC are General laws

There are also some occasions when particular provisions of general law such as later amendments 
to that law, may be more specific than the provisions in the special law. In those cases those more 
specific provisions in the general law apply. There is an example which we will discuss when consid-
ering EVAW Article 23.

Special law

The expression “special law” simply refers to law, or even particular articles within a law that apply 
to special situations. In this context, EVAW Law is special law because it applies to criminal conduct 
committed against women only (both adult and underage women). 
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General law 

The expression “general law” applies to laws which are of general application. In this context the 
Penal Code (both OPC and NPC) is general law because it applies to criminal conduct committed 
by all adult men and women.

Principle 2: Later law prevails over earlier law (new law prevails over old law)

Another general rule of statutory interpretation is that in the event of contradiction/conflict 
between provisions in an old law and a later new law, then the new law will apply.  New law can also 
refer to amending provisions in a law. The reason for this principle is the assumption that the new 
law was passed with knowledge of the provisions in the old law and it was therefore intended that 
the old law would no longer be applied. 

This rule is a presumption and is subject to any particular provision contained within the new law, 
which indicates that the old law would continue apply. For example, an Article in the new law may 
expressly say that certain sections of the old law may still apply into the future. This is sometimes 
referred to as a “saving provision”, because it saves the application of the old law to apply to later 
circumstances. As we will discuss, your NPC law has an example of a saving provision.

Principle 3: No criminal law shall have a retroactive or retrospective effect

In the context of criminal law, because of sentencing and deprivation of freedom consequences 
which can follow after conviction of persons with criminal offences, it has been a long accepted 
principle that persons cannot be punished for something which was not a crime when the person 
did it, and the person cannot be punished more severely than the person could have been punished 
at the time of the offence.  In other words, a criminal law should not be “retroactive” in its operation 
and it should not have a ”retrospective” effect. 

Retroactive effect 

The term retroactive effect refers to new or amending law which appears to operate backwards so 
that it imposes duties or obligations which did not exist prior to the new law. In a criminal context, a 
law should not penalise conduct which was not an offence at the time when it was committed.

Retrospective effect 

The term retrospective effect refers to a new or amending law which appears to operate for the 
future and impose new results to a past event. In a criminal law context, a law should not impose a 
penalty which was higher or more severe than what it was at the time of the offence.
Convicted person to get benefit of later more favourable sentence
There is a third aspect of this criminal principle, and that is, if the new or amending law imposes a 
lighter sentence than existed earlier, then the convicted person should get the benefit of that more 
favourable outcome. This is often done by using a saving provision. In the NPC, this principle is 
stated in Article 17 which provides that a perpetrator cannot be punished under a law enacted after 
the commission of the offence unless –

• The new law is passed before the final verdict; and
• The new law favours the accused.
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Each of these features of criminal law are very important to human rights and the fairness of treat-
ment for an accused in a criminal law context. 

International Law

All three of aspects of this criminal law principle are recognised as a rule of customary international 
law. It is applied worldwide. Each of the aspects of the criminal law principle have been incorporated 
into Art 15 of the International Covenant on Civil and Political Rights (ICCPR)

Article 15 ICCPR
1 .  No one shall be held guilty of any criminal offence on account of any act or omission which 

did not constitute a criminal offence, under national or international law, at the time when it 
was committed. Nor shall a heavier penalty be imposed than the one that was applicable at 
the time when the criminal offence was committed. If, subsequent to the commission of the 
offence, provision is made by law for the imposition of the lighter penalty, the offender shall 
benefit thereby. 

What are the questions to be considered to make a decision on sentence

Clarity around the statutory interpretation principles in combination with provisions in your own law 
such as NPC Article 17, can help to resolve a situation of conflict between laws. Answering the ques-
tions below may assist with the answer.  

1. When did the acts occur?

2. What law(s) and offence(s) could apply at that time?

3. Which law was first in time? 

4. Is the law general or special law?

5. What is the sentencing date? 

6. Is the sentencing under the new law more favourable to the accused than the old law?

The major issues in relation to EVAW Articles 17, 22 and 23 and related OPC and NPC provisions, 
largely revolve around the last two questions.

Question 1: When did the acts occur?

This is a factual issue and is directly linked to question 2. The date of acts only have relevance in this 
context if they can amount to a criminal offence at the time when they are committed. 
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Question 2: What law(s) and offence(s) could apply at the time 

There are three scenarios with regard to violent offences against women 

1 Criminal acts committed prior to 1 August 2009, were covered by offences under OPC.

2. Criminal acts committed after 1 August 2009 and before 1 February 2018 could be offences 
under either EVAW Law or OPC depending on the particular facts and the particular offences. 
Noting that criminal acts which gave rise to an offences under the OPC are very similar to the 
criminal acts which amount to an offence under EVAW law, although the offences under EVAW 
are confined to women (adult or underage). 

3. Criminal acts committed after 1 February 2018 can be offences under EVAW Law or NPC 
depending on the particular facts and the particular offences. Noting that criminal acts which 
give rise to the offences under the NPC are very similar to offences under EVAW law, although 
the offences under EVAW are confined to women (adult or underage).

It is after the NPC came into operation on 1 February 2018 that the conflict about sentencing 
outcomes became more difficult. This is largely due to to the need to consider whether sentencing 
after 1 February 2018 for criminal acts committed before 1 February 2018 is more favourable to an 
accused under the NPC.  But that is not the only issue. Acts committed by an accused may amount 
to offences under EVAW law and they also may amount to offences under either OPC or NPC. If 
this is the case, then the answers to Questions 3 and 4 become relevant to help resolve the conflict 
on which law and offence should apply.    

Question 3: Which law was first in time?

This question needs to be considered under each relevant law.   

EVAW Law and the Old Penal Code -Sentencing Conflict 

The OPC commenced operation on 17 October 1976 and was amended on 19 February 1978. EVAW 
Law commenced operation on 1 August 2009. At the time when the EVAW Law more came into 
operation the OPC had already been in operation for almost 40 years. EVAW Law is the (new law) 
where there was any conflict with the OPC (old law) it is presumed that EVAW law would apply. 

This outcome is also correct another reason, namely EVAW law is specific law whereas the OPC was 
general law. 

The above interpretation is reinforced by Article 43 of EVAW law which provides:

“In case of any contradiction between provisions of this law and of other laws the 
provisions of this law shall prevail”.

In summary, if certain criminal acts could be offences under either EVAW law or OPC and differ-
ent sentences apply to each, there is a conflict and the presumption is that after the commence-
ment of operation of EVAW Law, the EVAW Law offences and sentences would prevail. 
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EVAW Law and the New Penal Code - Sentencing Conflict

EVAW Law commenced operation on 1 August 2009. The NPC commenced operation on 1 Febru-
ary 2018. Looking at this situation in isolation it would suggest that EVAW Law is the old law and 
NPC is the new law, however there is another important factor to consider. EVAW Law is the specific 
law whereas the NPC is general law and general law would prevail over the specific law on the same 
topic, unless there was some specific provisions which showed this intention. 

This situation was contemplated by the Amendments to certain Articles of the EVAW Law as well 
as an addition to the NPC Penal Code in law which came into operation on 6 March 2018 No 1286. 
These amendments did two important things.

1. EVAW Articles 17, 22 and 40 were amended to refer to sentencing under the relevant Arti-
cles of the NPC instead of the OPC. 

This amendment meant that the NPC sentences were to apply to sentencing under those EVAW 
Articles as indicated.
 

2. Added to Article 916 of the NPC the following provision.

 “Article 02:

 The following text shall be added to Article (916) as (3): 

 (3) The following laws are exempted from the provisions stated in Paragraphs (2) of Articles 
71 and 82 and Article 323 of this code.
1. Law on Elimination of Violence against Woman published in official Gazette no. (989) 

dated 1388/5/10 (August 01, 2009).”

As a consequence of this amendment, punishment exacted pursuant to EVAW law was still able to 
be enforced under the NPC.

An additional factor to be noted is that Article 43 of EVAW Law which gave preference to EVAW 
Law over other provisions in other laws which contradicted EVAW Law still remained a relevant 
provision.

In summary, there is a presumption that after the commencement of operation of NPC the 
offences and sentencing provisions for EVAW Law would apply and prevail over any conflict-
ing offences and sentences under the NPC.  But there is a further question which needs to be 
considered in relation to comparative sentencing under OPC and NPC.
 

1 Article 7:…(2) No punishment shall be enforced, unless it is stated in this law.
2 Article 8:…(2) Criminalisation and execution of punishment for an action, which is not considered crime and no punishment 

is prescribed for it in this law, is not permissible.
3 Article 32: (1) Legal element of crime the stipulation of criminal act and its penalty in this law. (2) The principle of legality of 

crime and punishment is stated in article (7) of this law. 
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The Old Penal Code and the New Penal Code Sentencing Conflict

Based on the dates of operation, OPC is clearly the “old law” in comparison with NPC which is the 
“new law”.

 The relationship between the OPC and the NPC is made express by Article 916 of the NPC which 
provides as follows:

“916 (2) by enforcement of this law, provisions contained in the following legislative documents 
shall be abolished:

1. Penal Code published in official Gazette #[347], 1355.”

At first glance, Article 916 (2) would suggest immediate abolition of the OPC upon commence-
ment of the operation of the NPC and its application. But there are two other features to take into 
account. 

First, prohibition of retroactive and retrospective effects of criminal law 

Second, the existence of a “saving provision” in the new law. 

The NPC contains a saving provision.

“Application of the Law in terms of Time”
Article 17:
1. Perpetrator of a crime shall be punished based on the law which was enacted before 

commission of the crime, unless before issuance of the final verdict a new law is enacted that 
is in favor of the accused.

2. A law is considered in favor of the accused in the following circumstances:

1- It has reduced the minimum punishment;
2- Maintaining the minimum; it has reduced the maximum punishment;
3- The punishment has been decreased to a lower degree; t has added to mitigating circum-

stances;
4- It has decreased aggravating circumstances;
5- Other circumstances in the new law which are in favor of the accused.

3. If a law is enacted before or after issuance of a final verdict that de-criminalizes the act for 
which the accused is sentenced to punishment, execution of the sentence shall be suspend-
ed and the penal effects based on it shall be removed.”

In summary:
First, a person is to be charged and punished according to the law which existed at the time 
when the offence was committed. This accords with the principle that no criminal law shall 
have retroactive or retrospective effect. 
Second, if offending conduct occurred before the commencement of operation of the NPC, 
then the accused is to be charged and sentenced according to the OPC, unless the NPC 
provides for a lighter sentence, in which case the accused is to obtain the benefit of the NPC. 
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Question 4: Is the law or the provision a general provision or is it a 
special provision?

As previously indicated EVAW Law is special law and both ONC and NPC are general law. Applying 
this principle, it is presumed that EVAW law offences and sentences applies over any conflicting 
offences or sentencing provisions in OPC or NPC, unless either of those laws indicates otherwise. 
Article 43 of EVAW is also relevant where there is conflict.  

In addition as previously referred to, there can be some occasions when particular provisions of 
general law, such as later amendments to that law, may be more specific than the provisions in the 
special law. In those cases those more specific provisions in the general law applies. There is an 
example of this in relation to an offence under the NPC which appears to be more specific than the 
offence under EVAW Article 23.

Question 5: What is the sentencing date?

In the context of EVAW law and the NPC as indicated, the focus in this training is on the current 
situation, namely, when the sentencing date is after 1 February 2018 when NPC commenced.  In 
particular the concern is mainly about a person being sentenced after 1 February 2018 for criminal 
acts which occurred before 1 February 2018.

Question 6: Is the sentencing under the new law more favourable 
than the old law?

EVAW Law

EVAW law provides for sentencing in 2 ways:
1. Sentences set out within its own provisions in the Act, which is mostly the situation (for 

example 
a. Forced isolation Article 31 “If a person forces a woman to isolation, considering the 

circumstance the offender shall be sentenced to short term imprisonment not exceeding 
3 months”.)

2. Sentences provided within its own provisions which refer to sentencing to be imposed 
according to particular sections of the Penal Code. Namely sentences for offences under, 
Articles 17, 22 and 40. Each of these Articles refer to sentencing in accordance with particu-
lar provisions in the Penal Code. 
a. For example Art 17(2) if a person commits sexual assault on an under aged woman, the 

offender shall be sentenced to continued imprisonment in accordance with the provision 
of Article 636 (2) of the Penal code …”). 

In both cases the sentence is being imposed under EVAW Law, the reference sentencing in accor-
dance with the NPC is only for the purpose of identifying the appropriate sentence for the offending 
behaviour. This is important for the application of Art 41 compensation and 17(3) Mehr Mesl equiv-
alent in Art 17(3).
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It is to be noted that throughout EVAW Law there are many references to “short imprisonment”, 
medium imprisonment”, “Long imprisonment”, “grade two continued imprisonment”, and  “grade 
one continued imprisonment”. These terms are not described within EVAW Law, but they are were 
variously described within OPC and NPC as set out below. It is to be assumed that therefore that 
when EVAW law uses these terms that the OPC and NPC applies accordingly pre and post 1 Febru-
ary 2018.

 OPC and NPC 

Which is more favourable?

General observation

Overall, the NPC increased imprisonment and fine punishments for offences in comparison with 
OPC.  At the general level, the differences are set out in the following CHART 1.

CHART 1

Old Penal Code (OPC) New Penal Code (NPC)
Article 97–104 (summary) Article 146–147 (summary)

Article 97 [Principal Punishments Defined]
Principal punishments are:

1–  Execution Art 98 shooting a convicted 
person to death 

2– Continued imprisonment Art 99 
confinement in a jail from 16 to 20 years.

3– Long imprisonment Art 100 confinement in 
a jail from 5 to 15 years.

4– Medium imprisonment Art 101 confinement 
in a jail from 1 to 5 years 

5– Short imprisonment. Art 102 confinement in 
a jail from 24 hrs to 1 year

6- Cash Punishment Art 104 as ordered  

Articles 146 and 147 (Types and duration of 
imprisonment) (summary)

1. Short imprisonment; more than 6 months 
up to one year

2. medium imprisonment more than one year 
up to 5 years

3. long imprisonment more than 5 years up to 
16 years

4. Grade two imprisonment more than 16 
years up to 20 years

5. Grade on continued imprisonment is more 
than 20 years up to 30 years 

Articles 139–144 of NPC refer to cash fines 

CHART 2 below refers to other provisions of general relevance in relation to sentencing under OPC 
in comparison with NPC
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CHART 2

OPC NPC

Chapter 6 General Aggravating Conditions
Arts 148–154

Chapter 6 Determination of Punishment 
and Observing Mitigating and Aggravating 
Circumstances Arts 207–211.
Arts 217–220 refer to Aggravating Conditions 

Chapter 8 Suspension of Enforcement 
Arts 161–166

Chapter 7 Suspension of Enforcement of Verdict
Arts 221–236

General  Provisions of Alternatives to imprisonment 
Arts 148–157

In relation to Aggravating conditions, generally the provisions under Chapter 6 in the NPC increase 
the sentences which had been applicable under Chapter 6 of the OPC.

Generally, NPC increased the sentences in comparison with OPC, but each fact and offence situation 
needs to be checked for offences committed before 1 February 2018 but sentenced after that date.

Applying the earlier discussion to the law to Articles 17, 22 and 23 EVAW  

Article 17 EVAW Law 

Sexual Assault 

Article 17
(1) If a person commits sexual assault on an adult woman, the offender shall be sentenced to 
continued imprisonment in accordance with the provision of Article 12 of the Penal Code, and if 
it results to death of the victim, the perpetrator shall be sentenced to death penalty.

(2) If a person commits sexual assault with an underage woman, the offender shall be 
sentenced to the maximum continued imprisonment according to the provision of Article (426) 
of Penal Code, and if it results to death of the victim, the perpetrator shall be sentenced to 
death penalty.

(3) In the cases mentioned in paragraphs (1 & 2) of this Article the perpetrator shall be convict-
ed to pay an amount equivalent to dowry (Mahre Mesl) to the victim.

(4) If a person commits assault on chastity of a woman but his act does not result to adultery or 
pederasty (Tafkhiz and Mosahiqah etc…) - rubbing together of sexual organs -, considering the 
circumstances he shall be sentenced to long term imprisonment not exceeding 7 years.

(5)If the victim mentioned in paragraph 4 of this Article has not attained the age of 18 or the 
perpetrator is a close relative up to degree 3, teacher, servant, doctor, or has influence and 
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authority over the victim, considering the circumstances the perpetrator shall be sentenced to 
long term imprisonment not exceeding 10 years.

Article 17 needs to be read in the context of the definition of “sexual assault” in Article 3 of EVAW 
Law which defines it as: 

“co\mmitting fornication and pederasty act on adult woman with force or committing such acts 
on underage women, or assaulting to the chastity and honour of a woman.”

The NPC created more categories and sub- categories of behaviour which amount to sexual offenc-
es, in comparison with the OPC. A significant feature of difference is the addition of a definition of 
rape in NPC Article 636 (1) as well as the following articles up until Article 648.

Overall the sentences under the NPC in comparison to OPC either remained the same, such as the 
death penalty, but otherwise increased imprisonment for offences and aggravating circumstances. 

Unlike the offences under EVAW Law Articles 22 and 23, to be discussed hereafter, EVAW Law 
offences under Article 17 (1) to (5) contain a mix of sentencing approaches. Some sentences for 
offences are contained within the law itself, while others refer for their sentencing to the relevant 
Penal Code. This means that it is necessary in some instances, to compare the EVAW offence and 
sentence with those which apply under the OPC and the NPC.

For example:
Articles 17 (1) provides for two different offences. 

o sexual assault no death- Article 636 (2) NPC (Article 426 OPC)

o sexual assault with death – sentence death penalty. 

Article 17 (2) underage sexual assault  - Article 636 (2) NPC  (Art 426 OPC)

Article 17 (4) assault on chastity – sentence long imprisonment up to 7 years. OPC Art 429 and 
NPC Art 640 could potentially apply to the acts. There is no conflict and the same sentence 
“long imprisonment” up to 7 years applies to all

Article 17 (5) aggravating circumstances – sentence long imprisonment not more than 10 
years. There is no conflict OPC Art 429 (2) as the same sentence applies. However there is 
conflict with NPC Arts 640, 218(5) and 219(3) as the combination of the Articles means that a 
maximum of 10 ½ yrs could apply. This conflict is resolved by the application of EVAW Art 43 
which means that EVAW sentence of long imprisonment not more than 10 years applies. 

 

Activity 1

Divide into 3 groups.  Each group will be given a scenario to discuss.Each group will report back on 
the sentencing provisions would should apply to the facts and the reasons
General discussion will follow.
 
SCENARIO 1
Facts: Amina a 37-year-old married woman was walking to the shops down a laneway on 10 June 
2018, when Roman grabbed her and forced her into a nearby house and raped her. The case was 
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heard in November 2018, he was  found guilty and is due to be sentenced today.
Question: what offence could Roman have been charged with and what is the range of sentencing 
options available for the judge. Give the answer and explain your sentencing approach.

SCENARIO 2
Assume the same facts as in Scenario 1 but that when Roman raped Amina he was rough and 
caused serious injury to her legs. Question asked as above.

SCENARIO 3 
Assume the same facts in Scenario 1, but instead the date of the rape was on 19 August 2016. 
 Question asked as above.

Conclusion; it is suggested that sexual assault crimes under EVAW Article 17, (which includes 
rape) is to be sentenced as follows:

1. Offences committed PRIOR TO 1 FEBRUARY 2018 and sentenced AFTER 1 FEBRUARY 
2018, are to be sentenced as set out in the EVAW Law Article 17 itself or the named OPC 
Articles referred to in Article 17. There is no more favourable punishment for an accused 
under NPC. 

2. Offences committed AFTER 1 FEBRUARY 2018 and sentenced after 1 FEBRUARY 2018 
EVAW, are to be sentenced as set out in the EVAW Law Article 17 itself or the named NPC 
Articles referred to in Article 17.

Article 22(1) EVAW Law

EVAW Art 22 Injury and disability 

Art 22 (1). If a person beats a woman, considering the mitigating and aggravating circumstanc-
es the offender shall be sentenced in accordance with Article 575 –579 of the Penal Code.

In relation to beatings and battery, the NPC has created more categories and subcategories of 
behaviour which amount to offences, in comparison with the OPC. Sentences on imprisonment 
and penalties were on the whole increased. However, analysis of the offences under each of the 
provisions in the OPC compared with NPC, shows that the offences are not always comparable.  
Sometimes NPC offences they mix together actions which amounted to an offence under OPC and 
sometimes there are very subtle distinctions in the actions which comprise the offence. 

Another matter to note is that there is no reference in EVAW Law as to what is meant by “mitigating 
and aggravating circumstances” as set out in Article 22 (1). There is no general Article within EVAW 
Law on what is the basic exercise of judicial discretion when sentencing, which requires judges 
to have regard to the aggravating and mitigating circumstances of the offending when imposing a 
sentence. There is, for example, no provisions in EVAW Law, such as those set out in the NPC Book 
One, Section four, Chapter 6 (and in particular, for example, Article 211) . 

Is it to be assumed that the provisions in Book One, Section four, Chapter 6 of the NPC would apply 
inform aggravating and mitigating circumstances when imposing sentencing under EVAW Law? 
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Even when EVAW Article 22(1) refers to specific Articles of OPC and NPC, for the purposes of 
sentencing, it is still necessary to select the most appropriate sentence having regard to the facts of 
the case and the most appropriate offence described in the Articles. This requires particular atten-
tion to the elements of the offence under each of the OPC and NPC articles, in order to select the 
most appropriate offence and sentence.

In each case it is important to note the distinctions across each of the offences and sentences set 
out in each of NPC Articles 575–579 of NPC and those OPC 407–410 because a crime commit-
ted prior to 1 February 2018 under the OPC is to be sentenced before and after 1 February 2018 
in accordance with the OPC, unless the penalty for that crime has been reduced or is otherwise in 
favour of the accused (Article 17 NPC). 

Activity 2

Divide into 3 groups. Each group will be given a scenario to discuss. 
Each group will report back on the sentencing provisions would should apply to the facts and the 
reasons. General discussion will follow. 

SCENARIO 1
Facts: Sadar had an argument with Bomana his wife and he punched her in the eye on 10 June 2016. 
She received a painful cut which required stitches and she was unable to work for 25 days. The case 
was heard in early December 2018, he was found guilty and is due to be sentenced today.
Question: What offence could Sadar have been charged with and what is the range of sentencing 
options available for the judge. Give the answer and explain your sentencing approach.

SCENARIO 2
Assume the same facts as in scenario 1 but instead Bomana received a bruised black eye and was 
unable to work for 8 days. Question as above.

SCENARIO 3
Assume the same facts as in scenario 1 but instead Bomana was punched so hard she received 
permanent brain damage which affected her intellectual function. Question as above

Conclusion: It is suggested that beatings and battery under Art 22(1) EVAW, are to be sentenced as 
follows:
1. Offences committed PRIOR TO 1 FEBRUARY 2018 and sentenced AFTER 1 FEBRUARY 

2018, to be sentenced under EVAW law according to OPC with two potential exceptions 
a. if criminal actions under OPC 408(1) could be described as an offence under NPC 577 

(2) then NPC sentence potentially more favourable because imprisonment cannot be 
imposed (although the fine is greater). 

b. If the criminal actions under OPC 409(1) could be described as an offence under NPC 
either 577 (1) or 577 (2) then NPC sentence potentially more favourable because 
imprisonment cannot be imposed (although the fines are greater).

 2. Offences committed AFTER 1 FEBRUARY 2018 and sentenced AFTER 1 FEBRUARY 2018, 
the sentencing is to be under EVAW according to the NPC.
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Article 22(2) EVAW LAW

Art 22 (2).If the acts mentioned in paragraph (1) of this Article result in the death of the victim, 
the offender shall be sentenced in accordance with Article 546–556 of Penal Code.

In relation to beatings and battery which lead to death, the NPC mostly covered the field of provi-
sions under the OPC and added some further offences which were not in the OPC. The NPC has 
created more categories and subcategories of behaviour which amount to offences, in comparison 
with the OPC. 

Analysis of the offences under each of the provisions in the OPC compared with NPC, shows that 
the offences are not always comparable. Sometimes they mix together behaviour actions which 
amount to an offence, and sometimes there are very subtle distinctions in the actions which 
comprise the offence. In each case it is important to note the distinctions because a crime commit-
ted prior to 1 February 2018 under the OPC is to be sentenced before and after 1 February 2018 
in accordance with the OPC, unless the penalty for that crime has been reduced or is otherwise in 
favour of the accused (Article 17 NPC) 

A further matter to note in both OPC and NPC, is that there is a range of offences which are 
covered, in addition to a specific offence which refers to beating (OPC Article 399, NPC Articles 
551–553). Other offences in NPC include murder, incitement to suicide and coercion in murder. 
This feature underscores that when dealing with the offence of a beating, battery or  major battery 
which results in death under Article 22(2), the sentence is to be “in accordance” with the Articles in 
546 – 556. It is not a sentence for the NPC offence. This reinforces that the process required under 
Article 22(2) is to select the most appropriate offence under NPC for the purposes of sentencing 
under EVAW Law. In this situation it is likely that the most appropriate offence for the sentencing 
under Article 22 (2) will be, NPC articles 551 – 553, but also NPC articles 554 – 556 in relation to 
manslaughter, may also apply depending on facts. 

Sentences of imprisonment and penalties on the whole were increased under NPC , but an import-
ant difference is that NPC provides an alternative to death sentences in some offences, which can 
instead permit imposition of Grade 1 continued imprisonment (20-30 years) as an alternative. 
This would mean that the NPC may have more favourable outcomes to an accused in a number of 
offences. 

Also the offence of manslaughter is provided for in the NPC when it did specifically appear in OPC. 
Further, OPC Article 398 (defending honour when witnessing adultery) does not apply under the 
NPC 

Conclusion: It is suggested that analysis shows that beatings and battery leading to death under 
Art 22(2) EVAW, is to be sentenced as follows:

1. Offences committed PRIOR TO 1 FEBRUARY 2018 and sentenced AFTER 1 FEBRUARY 
2018, to be under EVAW sentenced according to OPC with the following potential exceptions: 
- if criminal actions under OPC Articles 395 (1) to (9) could be described as an offences 

under NPC 547(1) - (10) then NPC potentially more favourable because imprisonment 
can be imposed as an alternative to the death penalty. 
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2. Offences committed AFTER 1 FEBRUARY 2018 and sentenced AFTER 1 FEBRUARY 2018, 
the sentencing is to be according to EVAW and NPC.

Article 23 EVAW Law 

EVAW Art 23 Beating

Article 23
If a person beats a woman which does not result to injury or disability of the victim, the  offender 
in view of the circumstances shall be sentenced to short term imprisonment not exceeding 
3 months.

Article 23, like Article 22 of EVAW Law, also refers to the offence of beating. Unlike Article 22, Arti-
cle 23 refers to a beating which “does not result to injury or disability” of the victim. A full discussion 
on this Article will occur later in the training. At present the issue is any conflict in the offence or 
sentencing in relation to either OPC or NPC. 

Article 23 contains within it, the sentence to be applied which is short term imprisonment not 
exceeding 3 months. The term “short imprisonment” needs to be considered under OPC and NPC. 
Looking at this situation “short Imprisonment” under OPC is from 24 hrs to 1 year, under NPC 
6 months to 1 year. Applying OPC the range for sentencing is 24 hrs to 3 months. However the OPC 
range has a starting range which exceeds EVAW Article 23.

There are two different conceptual approaches required to resolve this situation. 
If the offending acts and sentencing occur before 1 February 2018 then EVAW law applies and 
the OPC range is 24 hrs to 3 months. 

If offending and sentencing occurs after 1 February 2018 then EVAW Law sentencing applies. 
That is because there is a conflict between EVAW Art 23 the NPC range of sentencing. Art 43 
applies to resolve that conflict. This means that EVAW Art 23 imprisonment not exceeding 
3 months applies. There is no starting point and in theory it could be less than 24 hrs.

In the situation where the offending acts occur before 1 February 2018 and sentencing is after 
that date, the more favourable sentencing may be under the OPC, but that is unlikely to have 
any real practical application.     

As to whether there is any other offence under OPC or NPC which would involve any conflict with 
EVAW law, the later special EVAW law and Article 43 provides that EVAW Law would apply.

In relation to NPC, none of the articles which relate to battery or beating in NPC Articles 551–553 
or Articles 575–578 apply as each of them refer to injury, disability or death. The only potential NPC 
Article which may be applicable is NPC Article 612 on Beating of the Child.

Beating of the Child Article 612:
1. A person who beats, or physically or mentally disciplines or mistreats a child, but it does not 

result in his/her disability or injury, shall be sentenced to short imprisonment.

2. A person who commits the crime stated in paragraph (1) of this Article frequently shall be 
sentenced to maximum of short imprisonment.
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3. If the perpetrator stated in paragraph (1) of this article is the legal guardian of the child, shall be 
sentenced to short imprisonment of six months or cash fine from 10,000 AFN up to 30,000 AFN. 

Article refers to a beating which “does not result in disability or injury” and it relates to a child only. 
Such a beating if it was a female child would also amount to an offence under Article 23 EVAW. The 
sentence is a “maximum of short imprisonment” which under NPC is between 6 months and one 
year. The penalty is therefore higher under NPC than it is under EVAW Law.

This appears to be an example where a later more specific provision about child beating is in NPC 
which is a later and general law, and could arguably prevail over more general provision Art 23 in a 
EVAW law and if a person who beats a female child after 1 February 2018 which beating does not 
result in disability or injury, would be charged and sentenced under NPC Article 612 rather than 
Article 23 of EVAW Law. 

Conclusion: It is suggested that beating of a woman which does not result in injury under 
 Article 23 EVAW is to be sentenced as follows 

1. Offences committed PRIOR TO 1 FEBRUARY 2018 and sentenced AFTER 1 FEBRUARY 
2018, to be sentenced according to EVAW Law 

2. Offences committed AFTER 1 FEBRUARY 2018 and sentenced AFTER 1 FEBRUARY 2018, 
the sentencing is to be according to the EVAW law with the following potential exception, 
namely: 
- a person who beats a female child could be charged and sentenced under NPC Article 

612 rather than Article 23 of EVAW Law.  

FINAL REMARKS

The above processes of reasoning can also be applied to EVAW Article 40 which refers to sentenc-
ing in accordance with particular provisions of OPC and NPC.

The overall sentencing principles and approach can also be applied to all EVAW articles in which 
there may potentially be conflicting offences and sentences which could apply. 

The above analysis of offences regarding EVAW and the NPC and OPC reveals that: 
where criminal acts which give rise to an EVAW offence have occurred before 1 February and 
sentencing occurs after 1 February, the perpetrators are to be sentenced under EVAW Law 
(either alone or according to OPC) as there is no more favourable sentencing under NPC, save 
for rare exceptions

where criminal acts which give rise to an EVAW offence has occurred after 1 February and 
sentencing occurs after 1 February, the perpetrators are to be sentenced according to EVAW Law 
(either alone or according to NPC) 

This overall conclusion still needs to be checked according to the particular facts as application of 
the statutory principles and Articles EVAW 43 and NPC Art 17 to particular Articles in the legislation, 
may reveal other exceptions to this overall result.  
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Objective of module

1. To understand the applicability of EVAW Law and 
the New Penal Code to specific sexual crimes

2. To understand the crimes of sexual assault and rape

3. To gauge the appropriate medical intervention in 
rape cases

4. To understand compensation payable to 
victims/survivors

5. To understand zina and its evidentiary requirements

6. To understand sodomy

Rape and Sexual Assault – EVAW Law

EVAW law provided for the crime of sexual assault under Article 17.

Article 3 defines sexual assault as 
committing fornication and pederasty act on 

adult women with force or 
committing such acts on underage woman, or 

assaulting the chastity and honor of a woman.

Therefore under EVAW law, three kinds of sexual assault is 
criminalized. The first is fornication, where sexual intercourse is 
required to be proven, the second is pederasty where penetration is 
also required, and the third is assaulting the chastity and honor of a 
woman where penetration is not required 
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Rape and Sexual Assault – EVAW Law

It is critical to understand that rape is not to be conflated with zina. Zina is 
described in more detail below.

Penetration. Generally proof of penetration is required in rape. 
Penetration, no matter how slight is sufficient to prove rape or penetration 
with body parts or objects.

Absence of consent is pivotal in rape. Consent pertains only to the exact 
act to which the consent, if any, relates. For example, a woman may 
consent to kissing, patting or even intimate touching, but consent to these 
acts is not sufficient to prove consent in rape. Because of this, defining 
consent (and the factors that vitiate “consent”) is crucial in violence 
against women and must be addressed in all relevant law and cases.

Under article 17, the use of force shows the absence of consent. The 
New Penal Code provides more circumstances which indicate absence 
of consent (see below). 

Rape under Penal Code

Article 636(1)
A person who has sexual intercourse with another person or 
penetrates body parts or any other object in the vagina or 
anus of the victim 

using the following means: force, threat, other intimidating 
means; taking advantage of other physical or mental 
disability of the victim or disability of the victim to express 
consent, including male or female, or by feeding sedative 
drugs or other substances that alters state of consciousness 
shall be deemed perpetrator of rape.

under the legal age (art. 638)
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Vitiating / cancelling consent

Sometimes, consent could have been given under circumstances that 
would vitiate (cancel) the consent. For example, under the Pakistan, 
Bangladesh and Malaysian Penal Code, several examples are given. Under 
the Malaysian Penal Code, s. 375 provides the following ‘consent’ which is 
deemed under the law not be consent for the purposes of rape.

Even without the examples being clearly stipulated, consent given under 
the circumstances above could not be deemed to be consent, either for the 
purposes of rape or zina. For example -

with her consent, when her consent has been obtained by putting her in 
fear of death or hurt to herself or any other person, or obtained under a 
misconception of fact and the man knows or has reason to believe that the 
consent was given in consequence of such misconception; 

Vitiating / cancelling consent

with her consent, when the man knows that he is not her 
husband, and her consent is given because she believes that he 
is another man to whom she is or believes herself to be lawfully 
married or to whom she would consent;

with her consent, when, at the time of giving such consent, she 
is unable to understand the nature and consequences of that to 
which she gives consent;

with her consent, when the consent is obtained by using his 
position of authority over her or because of professional 
relationship or other relationship of trust in relation to her.
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Punishment for rape and sexual assault

For acts committed after 1st February 2018, the punishment for 
both sexual assault under Article 17 of EVAW Law and rape 
under 636 under Penal Code is the same and determined by 
Article 636(2) of the Penal Code [Amendment Act 1286 (2018)], 
that is the punishment is as stipulated under Chapter 1 of Part 8 
of the Penal Code.

long imprisonment

grade two continued imprisonment due to aggravating 
circumstances 
death

Forensic Medical Evidence

Article 640 of the Penal Code refers to virginity 
tests. It stipulates that a virginity test can only be 
performed by a forensic medical examiner with 
either the consent of the woman or order of a 
court. 

The question is why are virginity tests performed 
and what is the evidentiary weight of virginity 
tests. 
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No necessity for corroborative evidence

: the evidence of a victim of a sexual offence is entitled to great 
weight, absence of corroboration notwithstanding. Corroborative 
evidence is not an imperative component of judicial credence in every case 
of rape 

the complainant and her husband … could not be expected to know that 
they should rush to a doctor. In fact the complainant has deposed that she 
had taken bath and washed her clothes after the incident. The absence of 
any injuries on the person 

In this situation the non-production of a medical report would not be of 
much consequence if the other evidence on record is believable. 

: that refusal to act on the testimony of a victim of sexual assault 
in the absence of corroboration as a rule, is adding insult to injury. This 
Court deprecated viewing evidence of such victim with the aid of 
spectacles fitted with lenses tinted with doubt, disbelief or suspicion 

Is tearing of the hymen necessary to prove 
rape? The short answer is ‘no’. Evidence of torn  

hymen is not necessary to prove rape.

: The mere fact that no injury was found on the 
private parts of the prosecutrix or her hymen was found to be 
intact does not belie the statement of the prosecutrix as she 
nowhere stated that she bled per vagina as a result of the 
penetration of the penis in her vagina. … To constitute the 
offence of rape, penetration, however slight, is sufficient. 

N.K : “A doubt, as understood in criminal jurisprudence, has to 
be a reasonable doubt and not an excuse for a finding in favour 
of acquittal.” 
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* Does an intact hymen prove no penetration has 
occurred? The short answer is ‘no’.

* Does a torn hymen prove that sexual intercourse 
had taken place? The short answer is ‘no’.

The hymen is not a flat piece of tissue covering the vagina, which is 
punctured during intercourse, otherwise there will be no outlet for 
menstrual blood

Usually, the hymen looks like a fringe of tissue around the vaginal 
opening 

Some girls are born without a hymen, others have only a scanty 
fringe of tissue 

While hymens can be torn during sex or other physical activity, they 
don’t “break.” 

Torn areas can bleed, but it doesn’t always happen 

Doctors should not, on the basis of the medical examination 
conclude whether rape had occurred or not. 

The size of the vaginal introitus has no bearing on a case of 
sexual assault, and therefore a test to ascertain the laxity of the 
vaginal muscles which is commonly referred to as the two-
finger test must not be conducted. On the basis of this test 
observations/ conclusions such as 'habituated to sexual 
intercourse' should not be made and this is forbidden by law. 
[Verma Committee]

The “finger test” is also conducted to note the distensibility of 
the hymen. However it is largely irrelevant because the hymen 
can be torn due to several reasons. An intact hymen does not 
rule out sexual assault, and a torn hymen does not prove 
previous sexual intercourse. [Verma Committee] 
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So what sort of medical examination is to be 
performed? Forensic Medical Examination.

A rape kit is provided to medical examiners for purposes of 
collecting forensic medical evidence after rape. 

Immediate care

History

Head to toe examination

Follow up care and preventive treatment for STI

At no point does the medical forensic examination involve a two-
finger test. The two-fingered test is traumatic for 
victim/survivor. It has little or no evidential value and has no 
place in the judicial system. 

Prohibition of prosecution of victim

Article 642: In all circumstances stated in article 637, article (1) 
of 639, 640 and 641 of this law, the victim shall not be 
prosecuted.

Extremely important to ensure that victims/survivors of sexual 
crimes are not punished if the crime is not proven and to 
encourage victims/survivors to come forward to report.
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Compensation for rape

Article 41 of EVAW Law provides that other than 
punishment prescribed under the law, perpetrators are 
liable to pay compensation. 

Article 17(3) of EVAW law provide specifically for 
compensation to victims/survivors of rape. The 
compensation is payable to the victim/survivor of rape 
irrespective of her age. The amount of the compensation 
is equivalent to the mahre mesl. 

Zina
There are five offences, two of which are against sexual morality, 
namely [premarital or extramarital sex  (fornication) and 
(unfounded allegation of ) 

The woman and the man guilty of adultery or fornication,—
Flog each of them with a hundred stripes:
Let not compassion move you in their case, in a matter prescribed by 
God, if ye believe
In God and the Last Day:
And let a party of the Believers witness their punishment. (Verse XXIV:2) 
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Requisite elements of zina

Implicit in this understanding is the centrality of consent, namely that 
is to be defined as consensual sexual intercourse. Scholars have 

argued that is intended to define the limits of permissible sexual 
conduct. This is supported by the fact that can only be proved by 
either confession or the testimony of four adult pious Muslim men 
who witnessed the couple committing the act of sexual intercourse. 

Thus zina requires the presence of (a) a man and a woman , (b) who 
are not married to each other, (c) having sexual relations, (d) by 
consent and without amongst others, force, threats, coercion, abuse 
of authority and (e) the sexual act must have been consummated by 
penetration. 

Attempt to commit zina / pre-emptive zina

In CEDAW Concluding Comments 2013 on Afghanistan, [t]he 
Committee ‘deplore[d] the practice in Afghanistan of arresting 
and prosecuting run away women and girls for “moral crimes” 
and charging them with the aggravating intention to commit 

(sexual intercourse outside of wedlock) or pre-emptive 
, …”

What constitutes attempt to commit a crime? Is there a 
concept of pre-emptive crime? 

Chapter Three of the Penal Code provides for inchoate 
offences. These are offences where the criminal act is not 
completed.
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Attempt to commit crime

Art. 47 defines attempts to commit crimes. An attempt 
constitute the initiation of an act with the intention of commit 
a felony or misdemeanor in a way that its effects are stopped 
by reasons beyond the will of the actor. However just thinking 
or deciding to commit a crime are not considered attempts 
(art. 48).

The procurement of equipment or performance of preliminary 
acts is required (art. 49). 

A person who willingly withdraws is not criminally responsible 
(Art. 51).

Proving zina

Unless prosecution of zina is based on confession (single or multiple, 
depending on the schools), zina must be proven by the testimony of four 
adult and upright Muslims who have witnessed the act of penetration or ‘ilaj’.

And those who launch a charge against chaste women,
And produce not four witnesses (To support their allegations),—
Flog them with eighty stripes;
And reject their evidence ever after: for such men are wicked 
transgressors;— (Verse XXIV:4) 
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Regulation of permissible sexual conduct in public

Given the burden of proof required, some have 
argued that zina was not meant to regulate the 
permissible sexual conduct in public [why else would 
four adult upright Muslims be available to witness a 
sexual act] rather than in private. 

A jurist opined, “[I]t is a condition that the witnesses 
are four [...] because God the Exalted likes [the vices 
of] his servants to remain concealed, and this is 
realised by demanding four witnesses, since it is very 
rare for four people to observe this vice .

Bearing false witness and spying
The fact that zina requires such stringent proof is warning enough of 
the seriousness of making accusations of zina. In fact the Qur’anic 
admonishment of those who slandered against Aisha (ra) underlines 
the gravity of this accusation. The Qur’an sternly called out those who 
spread the slander of zina and not bring four witnesses as liars. 
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Bearing false witness and spying

Why did not the believers, men and women, when ye 
heard it, think good of their own folk, and say: It is a 
manifest untruth ?

Why did they not produce four witnesses? Since they 
produce not witnesses, they verily are liars in the sight of 
Allah. (An’Nur verse 24:12-13) 

Furthermore, both the Qur’an and the Prophet (saw) 
warned against spying, suspicion and bearing false 
witness. The Qur’an also regards privacy as a 
fundamental right and protects the sanctity and privacy 
of the home. No person is to enter another’s home 
without issuing greetings. 

Illustration - Spying 
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“O ye who believe!
Avoid suspicion as much (as possible): for suspicion in some cases is a 
sin:
And spy not on each other, Nor speak ill of each otheb Behind their 
backs. 
Would any of you like to eat the flesh of his dead brother? 
Nay, ye would abhor it… 
But fear God: For God is Oft-Returning, Most Merciful.” (Hujarat, verse 
49:12) 

Bearing false witness and spying

The Prophet (saw) also said, "Beware of suspicion, for 
suspicion is the falsest of speech.”

"Shall I not tell you of the most serious of the major sins?" We 
said: "Of course, O Messenger of Allah." He said: "Associating 
anything with Allah (SWT), and disobeying parents." He was 
reclining, but then he sat up and said: "And bearing false 
witness," and he kept repeating this until we wished that he 
would stop (i.e., so that he would not exhaust himself with his 
fervour).”
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Zina under the Penal Code

The Penal Code seeks to get around the stringent  
evidential requirement for zina by providing an 
alternative sentence (under Article 644 provides that a 
person can be alternatively punished for ‘Taziri zina’).

Given that zina is a consensual offence, extreme care 
must be taken in using the terminology ‘zina’ under the 
law. 

See for example article 512(2) on trafficking which 
states that, “If the trafficker has committed zina or 
sodomy with the victim …” Surely any alleged 
consent (a pre-requisite for zina) of a victim of 
trafficking is necessarily vitiated/cancelled. This 
renders the act not zina but rape. 

Qazaf

Enhanced punishment for zina
In Article 644, enhanced sentencing is provided for 
perpetrators of zina who exercise influence or 
dominance over the victim/survivor. Under such 
circumstances, will the victim/survivor be also 
sentenced? Will her consent be vitiated/cancelled (see 
above)?

Bearing false witness (qazaf) is dealt with under Chapter 7 of 
the New Penal Code (articles 673 – 674). Although other 
articles in Chapter 7 provide substantiation, it is doubtful 
that for accusations of zina, substantiation as provided 
under Chapter 7 can be a defence for qazaf.
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Sodomy

Article 646 provides for the crime of sodomy. It defines 
sodomy as penetration into the anus of a man or woman. 
Consent is not made an issue in this article, therefore, the 
article may be enforced irrespective of whether the persons 
consented to the sexual act. Neither is an exception made for 
married couples so arguably, the article applies irrespective of 
whether the persons were married or otherwise. 

Rape as provided in Article 636 of the PC is also drafted in 
gender neutral terms, that is it does not confine the crime of 
rape as perpetrated only by a man against a woman. As rape is 
defined to include penetration of body parts or objects into the 
mouth or anus of a person, the article applies to non-
consensual sodomy without consent. The punishment under 
article 636  is heavier than the punishment under article 646.

Aggravating Circumstances

Both zina and sodomy have provisions for aggravating 
circumstances that increase the punishment if the 
perpetrator is the instructor, teacher, superior or in one 
way or the other has influence or dominance over the 
other. For zina, this also includes the mahram. 

For zina, article 644(2) increases the punishment from 
medium imprisonment to long imprisonment of up to 
seven years. For sodomy, article 648(2) the punishment is 
increased from up to two years to medium imprisonment 
of more than two years.  
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Activity

Break into 5 groups. Discuss the hypotheticals in the 
handouts.

Thank you!
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Module 6:
ELIMINATION OF VIOLENCE 
AGAINST WOMEN LAW AND  

THE PENAL CODE:  
RAPE, ZINA AND SEXUAL ASSAULT

(Narrative)

Objectives of the Session 

1.  To understand the applicability of EVAW Law and the New Penal Code to specific sexual 
crimes

2.  To understand the crimes of sexual assault and rape

3.  To gauge the appropriate medical intervention in rape cases

4.  To understand compensation payable to victims/survivors

5.  To understand zina and its evidentiary requirements 

6.  To understand sodomy

Rape and Sexual Assault 

Rape and Sexual Assault under EVAW Law

EVAW law provided for the crime of sexual assault under Article 17.

 Article 3 defines sexual assault as 

o committing fornication and pederasty act on

  adult women with force or
  committing such acts on underage woman, or 
o assaulting the chastity and honor of a woman.
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o Therefore under EVAW law, three kinds of sexual assault is criminalized. The first is 
fornication, where sexual intercourse is required to be proven, the second is pederasty 
where penetration is also required, and the third is assaulting the chastity and honor of a 
woman where penetration is not required.

It is critical to understand that rape is not to be conflated with zina. Zina is described in more 
detail below.
Penetration. Generally proof of penetration is required in rape. Penetration, no matter how 
slight is sufficient to prove rape or penetration with body parts or objects.
Absence of consent is pivotal in rape. Consent pertains only to the exact act to which 
the consent, if any, relates. For example, a woman may consent to kissing, patting or even 
intimate touching, but consent to these acts is not sufficient to prove consent in rape. 
Because of this, defining consent (and the factors that vitiate “consent”) is crucial in violence 
against women and must be addressed in all relevant law and cases.

o Under article 17, the use of force shows the absence of consent. The New Penal Code 
provides more circumstances which indicate absence of consent (see below). 

Rape Under the Penal Code

Article 636(1): A person who has sexual intercourse with another person or penetrates body 
parts or any other object in the vagina or anus of the victim using the following means: force, 
threat, other intimidating means; taking advantage of other physical or mental disability 
of the victim or disability of the victim to express consent, including male or female, or 
by feeding sedative drugs or other substances that alters state of consciousness shall be 
deemed perpetrator of rape.
Article 636 provides for more than one act that constitutes the crime of rape. The offence 
of rape is constituted if -

o 1.  a person
  Has sexual intercourse with another; or
  Penetrates body parts in the vagina or anus; or
  Penetrates object in the vagina or anus of another persons

o Without consent means
  by force, threat, other intimidating means; 
  by taking advantage of other physical or mental disability of the victim or disability of   

 the victim to express consent, including male or female; 
  by feeding sedative drugs or other substances that alters state of consciousness; or 

under the legal age (article 638).

Any consent allegedly given under these circumstances is automatically vitiated.

Sometimes, consent could have been given under circumstances that would vitiate (cancel) 
the consent. For example, under the Pakistan, Bangladesh and Malaysian Penal Code, several 
examples are given. Under the Malaysian Penal Code, s. 375 provides the following ‘consent’ 
which is deemed under the law not be consent for the purposes of rape. For example



183

M
O

D
U

LE 6

MODULE PRESENTATIONS AND NARRATIVES (ENGLISH)

o with her consent, when her consent has been obtained by putting her in fear of death or 
hurt to herself or any other person, or obtained under a misconception of fact and the 
man knows or has reason to believe that the consent was given in consequence of such 
misconception; 

o with her consent, when the man knows that he is not her husband, and her consent is 
given because she believes that he is another man to whom she is or believes herself to be 
lawfully married or to whom she would consent;

o with her consent, when, at the time of giving such consent, she is unable to understand 
the nature and consequences of that to which she gives consent;

o with her consent, when the consent is obtained by using his position of authority over her 
or because of professional relationship or other relationship of trust in relation to her.

Even without the examples being clearly stipulated, consent given under the circumstances 
above could not be deemed to be consent, either for the purposes of rape or zina.

Punishment for Rape and Sexual Assault

For acts committed after 1st February 2018, the punishment for both sexual assault under Article 17 
of EVAW Law and rape under 636 under Penal Code is the same and determined by Article 636(2) 
of the Penal Code [Amendment Act 1286 (2018)], that is the punishment is as stipulated under 
Chapter 1 of Part 8 of the Penal Code.

The punishment is thus – 
1. long imprisonment

2. grade two continued imprisonment due to aggravating circumstances, namely
a. victim is a child or mahram of the perpetrator, 
b. causes abortion, 
c. relationship of dominance, 
d. causes injury or mental harm, 
e. infected with sexually transmitted disease.

3. death if 
a. the victim dies
b. the victim is gang raped (female). 

Forensic Medical Evidence for Rape

Article 640 of the Penal Code refers to virginity tests. It stipulates that a virginity test can only be 
performed by a forensic medical examiner with either the consent of the woman or order of a court. 
The question is why are virginity tests performed and what is the evidentiary weight of virginity tests. 

o No necessity for corroborative evidence

o In the Indian case of State Of M.P vs Dayal Sahu, the Supreme Court held, “The evidence 
of a victim of sexual assault stands almost on a par with the evidence of an injured witness 
and to an extent is even more reliable. Just as a witness who has sustained some injury in 
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the occurrence, which is not found to be self-inflicted, is considered to be a good witness 
in the sense that he is least likely to shield the real culprit, the evidence of a victim of a 
sexual offence is entitled to great weight, absence of corroboration notwithstanding. 
Corroborative evidence is not an imperative component of judicial credence in every case 
of rape. …It must not be overlooked that a woman or a girl subjected to sexual assault is 
not an accomplice to the crime ..”1

o The Supreme Court referred to several cases that underlined that the absence of medi-
cal evidence is not fatal. In one case, “the complainant and her husband … could not be 
expected to know that they should rush to a doctor. In fact the complainant has deposed 
that she had taken bath and washed her clothes after the incident. The absence of any 
injuries on the person of the complainant may not by itself discredit the statement of the 
complainant. Merely because the complainant was a helpless victim who was by force 
prevented from offering serious physical resistance she cannot be disbelieved. In this situ-
ation the non-production of a medical report would not be of much consequence if the 
other evidence on record is believable.”

o Is tearing of the hymen necessary to prove rape? The short answer is ‘no’. Evidence of torn  
hymen is not necessary to prove rape.

o Also in another case, the Supreme Court said, “The mere fact that no injury was found on 
the private parts of the prosecutrix or her hymen was found to be intact does not belie the 
statement of the prosecutrix as she nowhere stated that she bled per vagina as a result 
of the penetration of the penis in her vagina. … To constitute the offence of rape, pene-
tration, however slight, is sufficient. The prosecutrix deposed about the performance of 
sexual intercourse by the appellant and her statement has remained unchallenged in the 
cross-examination. Neither the non-rupture of the hymen nor the absence of injuries on 
her private parts, therefore, belies the testimony of the prosecutrix particularly when we 
find that in the cross-examination of the prosecutrix, nothing has been brought out to 
doubt her veracity or to suggest as to why she would falsely implicate the appellant and 
put her own reputation at stake. The opinion of the doctor that no rape appeared to have 
been committed was based only on the absence of rupture of the hymen and injuries on 
the private parts of the prosecutrix. This opinion cannot throw out an otherwise cogent 
and trustworthy evidence of the prosecutrix. Besides, the opinion of the doctor appears to 
be based on “no reasons”.2

o In State of Rajasthan vs. N.K, the accused (2000) 5 SCC 30, the Supreme Court said, “A 
doubt, as understood in criminal jurisprudence, has to be a reasonable doubt and not an 
excuse for a finding in favour of acquittal. An unmerited acquittal encourages wolves in 
the society being on the prowl for easy prey, more so when the victims of crime are help-
less females. … The courts have to display a greater sense of responsibility and to be more 
sensitive while dealing with charges of sexual assault on women.”

o In Bharwada Bhoginbhai Hirjibhai v. State of Gujarat (1983) 3 SCC 217, this Court 
observed  that refusal to act on the testimony of a victim of sexual assault in the absence 
of corroboration as a rule, is adding insult to injury. This Court deprecated viewing 
evidence of such victim with the aid of spectacles fitted with lenses tinted with doubt, 
disbelief or suspicion."

1 State Of M.P vs Dayal Sahu on 29 September, 2005. Available at https://indiankanoon.org/doc/971977/.
2 Ranjit Hazarika vs. State of Assam (1998) 8 SCC 635,
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Does an intact hymen prove no penetration has occurred? The short answer is ‘no’.
Does a torn hymen prove that sexual intercourse had taken place? The short answer is ‘no’.

o First off, contrary to what girls are often led to believe, “the hymen is not a flat piece of 
tissue covering the vagina, which is punctured during intercourse. If it were, girls would not 
be able to menstruate before they lose their virginity because there would be no outlet for 
menstrual blood,”

“Usually, the hymen looks like a fringe of tissue around the vaginal opening,” 
“It is not an intact piece of tissue draped across it. Some girls are born without a hymen, 
others have only a scanty fringe of tissue. Moreover, for all its fabled mystery, the hymen is 
just a body part.”
Furthermore, while hymens can be torn during sex or other physical activity, they don’t 
“break.” These torn areas can bleed, but it doesn’t always happen.
“It is not so easy to tell whether a girl is a virgin, because hymens are so varied. If there is 
not much of a hymen I have no way of knowing what happened to it. Was it a boyfriend or a 
bicycle? Or, perhaps, this girl did not have much tissue there to begin with.”�3

o The issue of whether sexual assault occurred is a legal issue and not a medical diagnosis. 
Consequently, doctors should not, on the basis of the medical examination conclude 
whether rape had occurred or not. Only findings in relation to medical findings should be 
recorded in the medical report.

It is crucial to underscore that the size of the vaginal introitus has no bearing on a case of 
sexual assault, and therefore a test to ascertain the laxity of the vaginal muscles which is 
commonly referred to as the two-finger test must not be conducted. On the basis of this test 
observations/ conclusions such as ‘habituated to sexual intercourse’ should not be made and 
this is forbidden by law.
Routinely, there is a lot of attention given to the status of hymen. The “finger test” is also 
conducted to note the distensibility of the hymen. However it is largely irrelevant because the 
hymen can be torn due to several reasons. An intact hymen does not rule out sexual assault, 
and a torn hymen does not prove previous sexual intercourse. Hymen should therefore be 
treated like any other part of the genitals while documenting examination findings in cases of 
sexual assault. Only those that are relevant to the episode of assault (findings such as fresh 
tears, bleeding, oedema etc.) are to be documented.4

So what sort of medical examination is to be performed? 

o Forensic Medical Examination.

o In many countries, a rape kit is provided to medical examiners for purposes of collecting 
forensic medical evidence after rape. The following is a description of the medical exam-
ination undertaken following rape.

Immediate care. If the victim/survivor has injuries that need immediate attention, 
those will be taken care of first.
History. The victim/survivor will be asked about her current medications, pre-
existing conditions, and other questions pertaining to your health history. Some of 
the questions, such as those about recent consensual sexual activity, may seem very 

3 Christine Cupaiuolo, The Hymen: Breaking the Myths, in Our bodies, Ourselves, Boston Women’s Health Collective, 31 
December 2008. Available at https://www.ourbodiesourselves.org/2008/12/the-hymen-breaking-the-myths/

4 Verma Committee, Chapter 11: Medico-legal examination of the victim, paras 9–11, p. 274–275
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personal, but these questions are designed to ensure that DNA and other evidence 
collected from the exam can be connected to the perpetrator. She will also be asked 
about the details of what has happened to her to help identify all potential areas of 
injury as well as places on her body or clothes where evidence may be located.
Head-to-toe examination. This part of the exam may be based on your specific 
experience, which is why it is important to give an accurate history. It may include a 
full body examination, including internal examinations of the mouth, vagina, and/or 
anus. It may also include taking samples of blood, urine, swabs of body surface areas, 
and sometimes hair samples. The trained professional performing the exam may take 
pictures of her body to document injuries and the examination. With her permission, 
the examiner may also collect items of clothing, including undergarments. Any 
other forms of physical evidence that are identified during the examination may be 
collected and packaged for analysis, such as a torn piece of the perpetrator’s clothing, 
a stray hair, or debris.
Possible mandatory reporting. If she is a minor, the person performing the exam may 
be obligated to report it to law enforcement. 
Follow up care. She may be offered prevention treatment for STIs and other forms 
of medical care that require a follow up appointment with a medical professional. 
Depending on the circumstances and where she lives, the exam site may schedule 
a follow up appointment. Someone from the exam site may also be able to provide 
information or resources about reporting options.5

o At no point, does the medical forensic examination involve a two-finger test. The two-fin-
gered test is traumatic for victim/survivor. It has little or no evidential value and has no 
place in the judicial system. 

Prohibition of Prosecution of Rape Victim/Survivor 

Article 642: In all circumstances stated in article 637, article (1) of 639, 640 and 641 of this 
law, the victim shall not be prosecuted.
This article is extremely important to ensure that victims/survivors of sexual crimes are not 
punished if the crime is not proven and to encourage victims/survivors to come forward to 
report. 
The problem of rape is like an iceberg floating in water, “The small visible tip represents cases 
reported to police”.6 But beneath the surface remains a substantial although unquantified 
component of the problem. The number of rapes reported to the police is closest to the tip 
of the iceberg (comparative small in numbers) and unreported rapes due to shame blame 
and other factors are closest to the bottom of the iceberg (comparatively constituting the 
bulk of rapes).7  
 

5 RAINN, https://www.rainn.org/articles/rape-kit.
6 World Health Organisation, Global Campaign for Violence Prevention Plan of Action, p. 150. http://www.who.int/violence_

injury_prevention/violence/global_campaign/en/chap6.pdf.
7 Ibid.
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Compensation for Rape

Article 41 of EVAW Law provides that other than punishment prescribed under the law, 
perpetrators are liable to pay compensation. 
Article 17(3) of EVAW law provide specifically for compensation to victims/survivors of rape. 
The compensation is payable to the victim/survivor of rape irrespective of her age. The amount 
of the compensation is equivalent to the mahre mesl. This amount is not specified. 

Focus group discussion with judges and prosecutors indicate that the court will enquire into the 
average amount of mahre mesl payable to women within the victim/survivors community. Therefore 
this amount varies from case to case. 

Zina

 
Classical fiqh divides crimes into three categories; hudud, qisas and ta’zir. Hudud are 
crimes with fixed punishments derived from the Qur’an or Sunnah. There are five hudud 
offences, two of which are against sexual morality, namely zina [premarital or extramarital sex  
(fornication) and qazf (unfounded allegation of zina)].8

o The woman and the man guilty of adultery or fornication,— 
Flog each of them with a hundred stripes: 
Let not compassion move you in their case, in a matter prescribed by God, if ye believe 
In God and the Last Day: 
And let a party of the Believers witness their punishment. (Verse XXIV:2) (translation 
Yusuf Ali)

Implicit in this understanding is the centrality of consent, namely that zina is to be defined as 
consensual sexual intercourse. Scholars have argued that zina is intended to define the limits 
of permissible sexual conduct. This is supported by the fact that zina can only be proved by 
either confession or the testimony of four adult pious Muslim men who witnessed the couple 
committing the act of sexual intercourse. 
Thus zina requires the presence of (a) a man and a woman , (b) who are not married to 
each other, (c) having sexual relations, (d) by consent and without amongst others, force, 

8 Fiqh is Muslim jurisprudence which is generally used to refer to laws as developed by jurists.
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threats, coercion, abuse of authority and (e) the sexual act must have been consummated by 
penetration. 

Attempt to Commit Zina

In CEDAW Concluding Comments 2013 on Afghanistan, [t]he Committee ‘deplore[d] the 
practice in Afghanistan of arresting and prosecuting run away women and girls for “moral 
crimes” and charging them with the aggravating intention to commit zina  (sexual intercourse 
outside of wedlock) or pre-emptive zina, …”9

What constitutes attempt to commit a crime? Is there a concept of pre-emptive crime? 
Chapter Three of the Penal Code provides for inchoate offences. These are offences where 
the criminal act is not completed.

o Art. 47 defines attempts to commit crimes. An attempt constitute the initiation of an act 
with the intention of commit a felony or misdemeanor in a way that its effects are stopped 
by reasons beyond the will of the actor. However just thinking or deciding to commit a 
crime are not considered attempts (art. 48).

o The procurement of equipment or performance of preliminary acts is required (art. 49). 

o A person who willingly withdraws is not criminally responsible (Art. 51).

Proving Zina 

Unless prosecution of zina is based on confession (single or multiple, depending on the 
schools), zina must be proven by the testimony of four adult and upright Muslims who have 
witnessed the act of penetration or ‘ilaj’.

o And those who launch a charge against chaste women, 
And produce not four witnesses (To support their allegations),— 
Flog them with eighty stripes; 
And reject their evidence ever after: for such men are wicked transgressors;— (Verse 
XXIV:4) (translation Yusuf Ali) 

9 CEDAW Committee, Concluding observations on the combined initial and second periodic reports of Afghanistan, CEDAW 
/C/AFG/CO/1-2, 23 July 2013, para. 24.
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Given the burden of proof required, some have argued that zina was not meant to regulate 
the permissible sexual conduct in public [why else would four adult upright Muslims be 
available to witness a sexual act] rather than in private. 
A jurist opined, “[I]t is a condition that the witnesses are four [...] because God the Exalted 
likes [the vices of] his servants to remain concealed, and this is realised by demanding four 
witnesses, since it is very rare for four people to observe this vice.10

BEARING FALSE WITNESS AND SPYING

The fact that zina requires such stringent proof is warning enough of the seriousness of 
making accusations of zina. In fact the Qur’anic admonishment of those who slandered 
against Aisha (ra) underlines the gravity of this accusation. The Qur’an sternly called out 
those who spread the slander of zina and not bring four witnesses as liars.

o Why did not the believers, men and women, when ye heard it, think good of their own folk, 
and say: It is a manifest untruth ?

Why did they not produce four witnesses? Since they produce not witnesses, they verily are 
liars in the sight of Allah. (An’Nur verse 24:12-13) translation by Pickthall
Furthermore, both the Qur’an and the Prophet (saw) warned against spying, suspicion and 
bearing false witness. The Qur’an also regards privacy as a fundamental right and protects 
the sanctity and privacy of the home. No person is to enter another’s home without issuing 
greetings. 

10 The 17th century jurist ‘Ali al-Qari’ alHarawi as quoted in El-Rouayheb 2005: 123 and Ziba Mir Hosseini
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o “O ye who believe! 
Avoid suspicion as much (as possible): for suspicion in some cases is a sin: 
And spy not on each other, Nor speak ill of each otheb Behind their backs.  
Would any of you like to eat the flesh of his dead brother?  
Nay, ye would abhor it…  
But fear God: For God is Oft-Returning, Most Merciful.” (Hujarat, verse 49:12) translation 
by Yusuf Ali

o “O ye who believe! 

o Enter not houses other than your own, 

o until ye have asked permission and saluted those in them: 

o that is best for you, in order that ye may heed (what is seemly). 

o (Verse An-Nur 24:27) translation by Yusuf Ali.The Prophet (saw) also said, “Beware of 
suspicion, for suspicion is the falsest of speech.”11

o “Shall I not tell you of the most serious of the major sins?” We said: “Of course, O Messen-
ger of Allah.” He said: “Associating anything with Allah (SWT), and disobeying parents.” 
He was reclining, but then he sat up and said: “And bearing false witness,” and he kept 
repeating this until we wished that he would stop (i.e., so that he would not exhaust 
himself with his fervour).”12

11 Bukhari and Muslim. See Sharh al-Sunnah, 13/109, Kitab al-birr wa’l-silah, bab ma la yajuz min al-zann.
12 Bukhari and Muslim. See Riyad al-Salihin, 689, Bab ghalaz tahrim shahadah al-zur.
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Zina under the New Penal Code

Zina is criminalized under Article 643 of the Penal Code. Forseeing that proving zina is 
extremely unlikely given the stringent requirement for four adult pious witnesses and given 
the prohibition against spying and false accusation, the Penal Code seeks to get around 
the evidential requirement for zina by providing an alternative sentence (under Article 644 
provides that a person can be alternatively punished for ‘Taziri zina’).
Given that zina is a consensual offence, extreme care must be taken in using the terminology 
‘zina’ under the law. 

o See for example article 512(2) on trafficking which states that, “If the trafficker has 
committed zina or sodomy with the victim …” Surely any alleged consent (a pre-requisite 
for zina) of a victim of trafficking is necessarily vitiated/cancelled. This renders the act not 
zina but rape. 

Enhanced punishment for zina

o In Article 644, enhanced sentencing is provided for perpetrators of zina who exercise 
influence or dominance over the victim/survivor. Under such circumstances, will the 
victim/survivor be also sentenced? Will her consent be vitiated/cancelled (see above)?

Bearing false witness (qazaf) is dealt with under Chapter 7 of the New Penal Code (articles 
673 – 674). Although other articles in Chapter 7 provide substantiation, it is doubtful that for 
accusations of zina, substantiation as provided under Chapter 7 can be a defence for qazaf.

Sodomy

Article 646 provides for the crime of sodomy. It defines sodomy as penetration into the anus 
of a man or woman. Consent is not made an issue in this article, therefore, the article may 
be enforced irrespective of whether the persons consented to the sexual act. Neither is an 
exception made for married couples so arguably, the article applies irrespective of whether 
the persons were married or otherwise. 
Rape as provided in Article 636 of the Penal Code is also drafted in gender neutral terms, 
that is it does not confine the crime of rape as perpetrated only by a man against a woman. 
As rape is defined to include penetration of body parts or objects into the mouth or anus of 
a person, the article applies to non-consensual sodomy without consent. The punishment 
under article 636  is heavier than the punishment under article 646.

Aggravating circumstances

Both zina and sodomy have provisions for aggravating circumstances that increase the 
punishment if the perpetrator is the instructor, teacher, superior or in one way or the other 
has influence or dominance over the other. For zina, this also includes the mahram. 
For zina, article 644(2) increases the punishment from medium imprisonment to long 



192

M
O

D
U

LE
 6

TRAINING ON ACCESS TO JUSTICE AND VIOLENCE AGAINST WOMEN LAWS—TRAINING MANUAL FOR PROSECUTORS

imprisonment of up to seven years. For sodomy, article 648(2) the punishment is increased 
from up to two years to medium imprisonment of more than two years.  

ACTIVITY 1

Break into 5 groups. Discuss the following hypotheticals.

Hypothetical 1 (Group 1)
Azad works at a five star hotel in Kabul. One evening he noticed a young Afghan woman, Aliya, 
anxiously waiting at the hotel lobby. He called the police to say that he suspected Aliya of 
intending to commit zina. The police arrested Aliya, who was then aged 22. Azad signed the 
police complaint reiterating his suspicion.

Discuss –
o The possible charges against Aliya. 

o Evidence to support the charges. 

o Aliya’s defence, if any.

o If Azad had committed any offence.

o If so, Azad’s defence, if any.

o How Aliya will be received by her family and society after the charges.

Hypothetical 2 (Group 2)
Yunoos’s neighbor, Amina, is a widow. Yunoos had seen Amina receive a male guest several 
times in the past month. He grew suspicious. One day, when the male guest was visiting Yunoos 
shared with his other neighbours his suspicions. Together they went over to the side of Amina’s 
house to peek into the window. They could see a coat, presumably belonging to the male guest, 
draped over a chair. They called the police to complain that Amina and the male guest may be 
committing zina.  

When the police arrived, they found the back door closed but not locked. The police barged in 
and found both Amina and her male guest in the living room. They could not find anything in the 
room that suggested both engaged or were about to engage in sexual intercourse. 

Both the male guest and Amina were arrested. Yunoos and a few of his neighbours gave a formal 
police complaint where they stated that they suspected Amina of zina.

Discuss –
o The possible charges against Amina and her guest. 

o Evidence, including medical evidence, to support the charges. 

o Both their defences, if any.
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o If Yunoos had committed any offence.

o If so, Yunoos’s defence, if any.

o How Amina will be received by her family and society after the charges.

(a) Will your answer differ if Amina was a single woman aged 29 and both Amina and the 
male guest were colleagues?

Hypothetical 3 (Group 3) 
Fauzia, aged 19, is Hashim’s younger sister. Hashim, aged 30, was an opium addict and unable to 
maintain a job. One evening he persuaded Fauzia to smoke opium with him. Unknown to Fauz-
ia, Hashim had arranged for Yusoff, his opium supplier, to ‘socialise’ with Fauzia in exchange for 
more opium. When Yusoff arrived, Hashim disappeard. During his absence, Fauzia and Yusoff 
engaged in sexual acts. Fauzia is single (unmarried) while Yusoff is wealthy and married with one 
child. The police arrested Fauzia and Yusoff. Fauzia insisted she did not agree to have sex with 
Yusoff.
Fauzia was sent for virginity test. 

Discuss –
o The possible charges against Fauzia, Yusoff and Hashim. 

o Evidence, including medical evidence, to support the charges. 

o Their defences, if any.

o Aggravating circumstances, if any.

o Compensation, if any due to any party, and if so, how the amount of such compensation is 
derived. 

(a) Will your answer in any of the above differ if Fauzia’s father agreed to marry Fauzia to 
Yusoff?

(b) Will your answer in any of the above differ if Fauzia is married with one child?
(c) Will your answer in any of the above differ if Fauzia is from a wealthy family?

Hypothetical 4 (Group 4) 
Jamal, 20, was a promising boxer. He has been coached by boxing legend and Olympic medallist 
Sulaiman since he was eight years old. Late one evening, a fellow boxer saw Jamal and Sulaiman 
engaged in sexual acts as he was leaving the gym. He called the police. During investigations, 
Jamal admitted to having had sexual relations with Sulaiman since he was thirteen.

Discuss –
o The possible charges against Jamal and Sulaiman. 

o Evidence, including medical evidence, to support the charges. 

o Their defences, if any.
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o Aggravating circumstances, if any.
(a) Will your answer in any of the above differ if Jamal was fifteen?
(b) Will your answer in any of the above differ if in the hypothetical, it was Jamaliah, aged 

20, who was abused by her music teacher, Salman, who had taught her since she was 
eight years old?

Hypothetical 5 (Group 5)
Aliya is a widow with three children, aged 5 (Sohail) and 10 (Hasina). Sohail became very sick 
and despite caring for her and giving her over fever medicine, her condition worsened. Aliya took 
him to the hospital. At the hospital, the doctor told Aliya that if her daughter was not treated 
immediately by him, the child would have long-term brain damage. The treatment was expen-
sive and could not be provided free, he said. Aliya said she could not afford the treatment. The 
doctor suggested that he would treat her daughter if Aliya agreed to have sexual intercourse with 
him. Desperate, Aliya agreed to have sexual intercourse with him. The doctor suggested that he 
go to her house that evening. That evening, he went to Aliya’s house. 

Discuss –
o The possible charges against the doctor and Aliya;

o The evidence, including medical evidence to support the charges;

o Their defences, if any;

o Aggravating circumstances, if any.

At the police lock-up, the policeman told Aliya that she had a choice of either staying in the 
lockup for several weeks, or if she agreed to have sex with him, he would make the record of her 
offence ‘disappear’ and she could go home to take care of her children. She agreed and they had 
sexual intercourse in the police station. 

Discuss –
o The possible charges against the policemen and Aliya;

o Can Aliya be said to have consented to the sexual act? Was there a relationship of domi-
nance between the policeman and Aliya?

o The evidence, including medical evidence to support the charges;

o Their defences, if any;

o Aggravating circumstances, if any. 
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Objectives of Module

1. To understand women’s needs and fear in terms of 
safety and security

2. To understand the availability of protection measures

3. Good practices for protection 

4. Enforcing protection orders

Post-VAW response & access to justice

Objective of EVAW Law art. 2

3- Protecting women who are victims or at risk of violence

4- Preventing violence against women 
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Needs and Fears of the Victim / Survivor
First priority:  stop the violence. 

Protective orders from the court can effectively ensure the safety of 
the victim. 

Asia-Pacific survey - fear of retribution from the perpetrator or his 
family/friends was ranked the most-quoted reason why women do 
not report violence against themselves. (Due Diligence Project 
Survey)

Critical need for the law to address and remove barriers to 
investigation and prosecution. 

Also need to address lack of financial and economic independence of 
women and isolation of women.
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Enhancing women’s confidence

Protecting victims/survivors who are willing to 
report and proceed will enhance societal and 
women’s confidence in the law and its enforcement 
mechanisms as well as deter perpetrators.

Prosecutor and the court have different power.

Under the law, both however are given the power 
and responsibility to protect witnesses and victims.

Criminal Procedure Code

Two forms of protection –

non-disclosure of identity. Art. 53 of the Criminal Procedure 
Code provides for precautionary measures to be taken by the 
prosecutor’s office or the court 

application for protective measures. Art. 55 of the Criminal 
Procedure Code provides for Application for Protective 
Measures for Witnesses
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Whom to protect?

Art 54: The prosecutor’s office and the court shall protect the following : 

1– A witness or a relative of a witness whose security is at risk due to 
threat, menace or any other similar action. 

2– A witness that has suffered serious physical or psychological 
trauma as a result of the crime. 

3– A witness who suffers from serious psychological conditions. 

4– A child witness. 

5 – The security forces are required to protect the witnesses 
mentioned in the above paragraphs based on permission of prosecution 
office and court until the removal of danger.

A witness in this instance necessarily includes the victim/survivor (who 
is normally required to give evidence)

Application for Protective Measures

Art. 55 of the Criminal Procedure Code provides for Application for 
Protective Measures for Witnesses

Article 55: 

(1) The witnesses set forth in article 54 of this law may request 
protective measures to be taken during the investigation and trial 
process from the prosecutor’s office and the court respectively. 

(2) The application shall be submitted to the prosecution office 
and court in a sealed envelope. Both the prosecutor’s office and 
court shall review the application and make a decision in their 
relevant areas. Disclosure of this information to others is forbidden 
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Power to issue protection orders –
Asia Pacific (n=58)

0 10 20 30 40 50 60 70 80 90 100

Court can issue restraining order
and expulsion order

Prompt availability of protection
orders

Court can order exclusive use of
family assets by victim/survivor

Court can order temporary custody
of children by victim/survivor

Not
sure/do
n't
know

Content of Protection Order

The most common order given by the Court for protection of the 
victim/survivor is the order to restrain a perpetrator. In all jurisdiction 
that protection orders are available, the Court is empowered to issue 
restraining orders.  These order the perpetrators to 

Not commit violence on the victim/survivor and her children;

Not to stalk or harass the victim/survivor. This is available in Bosnia 
Herzegovina.

Not be within a certain distance of the victim/survivor;

Not be within a certain distance from place where the 
victim/survivor resides;

Not be within a certain distance from the victim’s/survivor’s 
workplace, school or education institution;

Not be within a certain distance from the victim’s/survivor’s 
children or their school. 
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Providing shelter to protect women

Other types of protection orders

Occupation orders: Protection orders can be most effective if they 
allow victims/survivors to continue to stay in their homes.. Orders the 
perpetrator not to go home. 

Instead of forcing the victim/survivor and her children to flee from 
the house and seek shelter, the aggressor is ordered to leave the 
home irrespective of whether the aggressor is the owner of the 
home. In this way, only one person

Classify a residence as the family home - the perpetrator will not 
be able to sell the property against the woman's will or to 
relocate her. 

Perpetrator should not return to the shared home under the 
influence of intoxicating substances, drugs, opium or other similar 
substances 
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Other types of protection orders
Perpetrator to surrender his weapon either to the police, or if he is 
required by his job to carry a weapon 

Protection from online/cyber violence or violence committed 
through the use of information communication technology 

Not to damage or misappropriate property belonging to the 
victim/survivor or her children. 

Order the police to accompany the victim/survivor to her home to 
collect her belongings after the violence 

Temporary orders may also provide for financial compensation to 
be paid by the perpetrator to the victim/survivor for the 
victim’s/survivor’s medical treatment or alternative 
accommodation and temporary maintenance

Who can issue protection orders

Judge

Prosecutor

Law enforcement officers may also be empower to issue 
temporary protection orders - enables the police to 
immediately dissipate the violence and de-escalate the tension

Other officials - such as social welfare officers may also issue 
emergency protection orders
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Against whom is order issued?

Depending on the threat or menace, protection orders should 
be issued to protect the victim/survivor and witnesses from any 
and all persons who form the threat or menace. 

For example, the threat may be not only the
Perpetrator
Perpetrator’s family and friends
Victim/survivor’s family

Duration of Orders
Throughout the duration of the investigation and trial. 

Under the circumstances, it is critical that the persons 
protected should be informed of the progress of investigation 
and trial so that they are aware when the orders will expire 
(when the investigation is closed and when the trial is 
concluded). 

Need to be able to apply after trial as well.
For a specified time after the trial (e.g. two years renewable)

Orders must be issued promptly. Police and prosecutors must 
respond to and investigate violence against women promptly and 
coordinate with other agencies to assess the imminence of danger 
to the victim/survivor 
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Enforcement of Protection Orders
Who monitors and enforces protection orders? 

Police

Prosecutors

Violators can be sentenced to imprisonment for violating 
the order as well as for committing the violence.  

Each subsequent violation will expose the perpetrator to harsher 
sentences. 

Guidelines issued by the IACHR
Need effective implementation mechanisms
Police should enforce the order failing which they can be held 
accountable
Police/prosecutors must investigate

Bracelet on perpetrator and device on victim/survivor

Activity

Break out groups. Hypothetical:

You are appointed by the Attorney General’s Office/Supreme Court to 
figure out how to protect victims/survivors of violence. 

Group 1: Your group is tasked to consider and note female 
victim’s/survivors fears and needs when reporting to the police. How will 
you articulate the these fears and needs.

Group 2: Your group has been approached by an advocacy group who 
opposes any form of protection for female victims/survivors. You have 
taken notes of their protest. What do your notes state?

Group 3: Your group is tasked to consider what sort of protection orders 
should the prosecutor be given the power to issue.

Group 4: Your group is tasked to consider what protection orders should 
the Court be given the power to issue. 

Group 5: Your group is tasked to consider what police duties should be in 
relation to the enforcement of protection orders.
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Thank you!
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Module 7:
ELIMINATION OF VIOLENCE  
AGAINST WOMEN LAW AND  

THE PENAL CODE:  
PROTECTIONS ORDERS

(Narrative)

Objectives of the Session 

1. To understand women’s needs and fear in terms of safety and security
2. To understand the availability of protection measures
3. Good practices for protection 
4. Enforcing protection orders

Needs and fears of the victim/survivor

The first priority for the victim/survivor is immediate end to the violence. Protective orders 
from the court can effectively ensure the safety of the victim. 
In a survey of ten Asia-Pacific countries/territories, fear of retribution from the perpetrator 
or his family/friends was ranked the most-quoted reason why women do not report violence 
against themselves. 
There is a critical need for the law to address and remove barriers to investigation and 
prosecution. This includes addressing the most important barrier: fear of retribution. In 
a climate of victim blaming and cultural expectation of women tolerating and accepting 
violence, lack of financial and economic independence of women and isolation of women, 
protecting victims/survivors should be a priority.
Enhancing the ability of the law to provide protection for victims/survivors who report and 
are willing to proceed with the prosecution of their cases will enhance societal and women’s 
confidence in the law and its enforcement mechanisms as well as deter perpetrators.
Clearly, the prosecutor and the court have different power and jurisdiction to order 
protection of the witnesses and victims provided that it is for the duration of the 
investigation and trial. Under the law, both however are given the power and responsibility 
to protect witnesses and victims.
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Protection Order

Protection under the Criminal Procedure Code takes two forms.
The first is non-disclosure of identity. Art. 53 of the Criminal Procedure Code provides for the 
following precautionary measures to be taken by the prosecutor’s office or the court:  

o 1– Concealing the name, residential address, work place, occupation, official deed, regis-
tration book or file or any other information, which could lead to the identity of the 
witness. 

o 2– Forbidding the accused person’s defense attorney to disclose the identity of the 
witness or any information that could lead to the identity of the witness. 

o 3– Avoiding the disclosure of any record or document which could lead to the identity of 
the witness, unless directed otherwise by a competent judge. 

o (2) In conditions set forth in paragraph (1) of this article, the witness is given an alias.

The Criminal Procedure Code provides another form for protection of witnesses. Art 54 
stipulates that  -

o Art 54: The prosecutor’s office and the court shall protect the following witnesses: 

1– A witness or a relative of a witness whose security is at risk due to threat, menace or 
any other similar action. 

2– A witness that has suffered serious physical or psychological trauma as a result of the 
crime. 

3– A witness who suffers from serious psychological conditions. 
4– A child witness. 
5 – The security forces are required to protect the witnesses mentioned in the above 

paragraphs based on permission of prosecution office and court until the removal of 
danger.

A witness in this instance necessarily includes the victim/survivor (who is normally required 
to give evidence)
Art. 55 of the Criminal Procedure Code provides for Application for Protective Measures 
for Witnesses
o Article 55: 

(1) The witnesses set forth in article 54 of this law may request protective measures to be 
taken during the investigation and trial process from the prosecutor’s office and the 
court respectively. 

(2) The application shall be submitted to the prosecution office and court in a sealed 
envelope. Both the prosecutor’s office and court shall review the application and make 
a decision in their relevant areas. Disclosure of this information to others is forbidden. 

Given that fear of retribution was the biggest obstacle to women taking steps to stop the 
violence, civil society respondents were asked about whether the courts have the power to 
protect the victim/survivors. The findings disclose that –
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Availability of Protection Measures by Courts – Asia Pacific [n=58]1

Content of Protection Orders

The most common order given by the Court for protection of the victim/survivor is the order 
to restrain a perpetrator. In all jurisdictions that protection orders are available, the Court is 
empowered to issue restraining orders.  These order the perpetrators to 

o Not commit violence on the victim/survivor and her children;

o Not to stalk or harass the victim/survivor. This is available in Bosnia Herzegovina.

o Not be within a certain distance of the victim/survivor;

o Not be within a certain distance from place where the victim/survivor resides;

o Not be within a certain distance from the victim’s/survivor’s workplace, school or educa-
tion institution;

o Not be within a certain distance from the victim’s/survivor’s children or their school. 

Protection orders can be most effective if they allow victims/survivors to continue to stay in 
their homes. This form of protection order is called the occupation order. In this instance, the 
court issues an order to the perpetrator not to go home, and if he is at home, to remove the 
perpetrator from his home. 
Instead of forcing the victim/survivor and her children to flee from the house and seek 
shelter, the aggressor is ordered to leave the home irrespective of whether the aggressor is 
the owner of the home. In this way, only one person is affected. The victim/survivor and her 
family may continue to stay at home, go to school. If she works, she can also continue to go 
to work.

o This order is available under the laws of Azerbaijan, Bangladesh, Bosnia Herzegovina, 
Maldives, Malaysia, Pakistan (Punjab) and Turkey.

o In Turkey, the Court can also classify a residence as the family home. In this case, the 
perpetrator will not be able to sell the property against the woman’s will or to relocate her. 
Relocation is a decision left up to the woman.2 

1  Due Diligence Project Survey.
2 http://www.refworld.org/docid/4feae0352.html (last accessed 2 Nov. 2018).
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The order may also specify that the perpetrator should not return to the shared home under 
the influence of intoxicating substances, drugs, opium or other similar substances. (Turkey)
Yet another form of protection order to order the perpetrator to surrender his weapon either 
to the police, or if he is required by his job to carry a weapon, to his employer. The order also 
restrains the perpetrator from acquiring a weapon. For example, Turkey.
Orders should, where appropriate include protection from online/cyber violence or violence 
committed through the use of information communication technology. This includes the 
mobile phone, emails or disseminating private data and images on the internet, social media 
or messaging services. 
Orders should also protect the property of the victim/survivor and her children. In some 
jurisdictions, protection orders can include an order not to damage or misappropriate 
property belonging to the victim/survivor or her children.
The law may also order the police to accompany the victim/survivor to her home to collect 
her belongings after the violence. This is available in Jordan and Malaysia. 
Temporary orders may also provide for financial compensation to be paid by the perpetrator 
to the victim/survivor for the victim’s/survivor’s medical treatment or alternative 
accommodation [Azerbaijan, Malaysia, Pakistan (Punjab)]. This order is different from 
the compensation payable by the perpetrator as its purpose to for the duration of the 
investigation or trial.

o For example, the judge can also order temporary maintenance to be paid by the perpetra-
tor to the victim/survivor. 

Who can Issue Orders

Other than the judge and prosecutors, in some jurisdictions, apart from the court, law 
enforcement officers are empowered to issue restraining orders. This enables the police to 
immediately dissipate the violence and de-escalate the tension

o In Turkey, the police are authorized to issue restraining orders.3

In some jurisdictions, emergency protection orders can be issued by other officials such 
as the police or social welfare officers. Such emergency protection orders are normally for 
a short duration e.g. seven days.4  The order so issued will be served by the police on the 
perpetrator.

3 Under Turkish Family Protection Law (Law 4320), The accused spouse can be ordered:
a. Not to use violence or threatening behavior against the other spouse or children (or another member of the family living 

under the same roof);
b. To leave the dwelling shared with the spouse or children if there are any and not to approach the dwelling occupied by 

the spouse and children or their place of work.
c. Not to damage the property of the spouse or children (or of others living under the same roof);
d. Not to cause distress to the spouse or children (or others living under the same roof) using means of communication;
e. To surrender a weapon or other similar instruments to the police;
f.  Not to arrive at the shared dwelling while under the influence of alcohol or other intoxicating substances nor use such 

substances in the shared dwelling.
 Available at http://corpus.learningpartnership.org/family-protection-law-4320-of-turkey-1998-2007-amendment.
4 Malaysian Domestic Violence Act 1994,  section 3A. Available at http://www.federalgazette.agc.gov.my/

outputaktap/20170921_A1538_BI_WJW009193%20BI.pdf.
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Persons Against Whom the Order is Issued

Depending on the threat or menace, protection orders should be issued to protect 
the victim/survivor and witnesses from any and all persons who form the threat or 
menace. For example, the threat may be not only the perpetrator but his family, or 
even her family.

Duration of orders

The Criminal Procedure Code only empowers the prosecutors and courts to protect victims/
survivors and other witnesses throughout the duration of the investigation and trial. Under 
the circumstances, it is critical that the persons protected should be informed of the progress 
of investigation and trial so that they are aware when the orders will expire (when the 
investigation is closed and when the trial is concluded).
There is a need to convert these orders into orders of longer duration after the trial.
Under the Turkish Family Protection Law, the orders are issued for up to six months. If the 
accused does not abide by the rulings, s/he shall be warned that s/he is liable to arrest 
and confinement. The judge shall take into account the standard of living of the victim and 
rule on maintenance payments accordingly.5

While under other jurisdictions, it can be up to two years from the date of issuance 
(renewable).
For protection orders to be effective, they must be issued immediately, the police and 
prosecutors must respond to and investigate violence against women promptly and 
coordinate with other agencies to assess the imminence of danger to the victim/survivor.6 

Enforcement of Protection Orders

Where protection orders are issued, the police are duty-bound to enforce the protection 
orders. (Malaysia)
In the alternative, a copy of the protection order may also be given to the Public Prosecutor 
by the Court. The Prosecutor is duty-bound to monitor the order. (Turkey)  
The perpetrator who violates the protection order can be sentenced to imprisonment for 
violating the order as well as for committing the violence.  Each subsequent violation will 
expose the perpetrator to harsher sentences. 7 
The guidelines issued by the Inter-American Commission may be considered good practice.
In that case, the victim/survivor was issued a protection order, but the police failed to protect 
her and investigate when her abusive husband took three of her children in violation of the 
protection order. 

o The Inter-American Commission found that the restraining order was the only means 
available to Jessica Lenahan at the state level to protect herself and her children in a 
context of domestic violence, and the police did not effectively enforce it. …

5 Clause 1, Turkish Family Protection Law.
6 Abdul Aziz & Moussa, Due Diligence Framework (2016), p39.
7 Under Turkish law, violators can be imprisoned for up to six months. 
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o The Commission established that the State did not duly investigate the complaints 
presented by Jessica Lenahan before the death of her daughters. The State also failed to 
investigate the circumstances of their deaths once their bodies were found. Consequently, 
their mother and their family live with this uncertainty, and the law enforcement officers in 
charge of implementing the law have not been held accountable for failing to comply with 
their responsibilities. 

o The State was urged to conduct a serious, impartial and exhaustive investigation into 
systemic failures that took place related to the enforcement of Jessica Lenahan’s protec-
tion order, to reinforce through legislative measures the mandatory character of the 
protection orders and other precautionary measures to protect women from imminent 
acts of violence, and to create effective implementation mechanisms, among others.8

o Yet another form of enforcement is an order that the perpetrator wears a bracelet or 
anklet with GPS locator so that his movements may be tracked and a similar device worn 
or carried by the victim/survivor to alert the police. This can be a mobile phone or an 
accessory such as a necklace or bracelet. (Turkey)

ACTIVITY 1

Break out into 5 groups. Discuss the following –

Hypothetical:
You are appointed by the Attorney General’s Office/Supreme Court to figure out how to protect 
victims/survivors of violence. 

Group 1
Your group is tasked to consider and note female victim’s/survivors fears and needs when report-
ing to the police. How will you articulate the these fears and needs.

o E.g. A female victim will need to be protected from further violence. She would need 
financial support. She would need her property not be destroyed …

Group 2  
Your group has been approached by an advocacy group who opposes any form of protection for 
female victims/survivors. You have taken notes of their protest. What do your notes state?

o Eg. Protection orders will break up the family.
Group 3

Your group is tasked to consider what sort of protection orders should the prosecutor be given 
the power to issue.

Group 4
Your group is tasked to consider what protection orders should the Court be given the power to issue. 

Group 5
Your group is tasked to consider what police duties should be in relation to the enforcement of 
protection orders.

8 IACHR Publishes Report on Case Jessica Lenahan of the United States, Press Release, Organisation of the Americas, 17 August 
2011. Available at http://www.oas.org/en/iachr/media_center/preleases/2011/092.asp (last accessed 2 Nov. 2018).
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Introduction

Focus on EVAW Law and the New Penal code. 
In particular EVAW Law Articles 22(1) and 23 and NPC 
Articles 575 – 579
Does not include Article 22(2)
Not simply to be discussed as a technical exercise
Requires an appreciation of the social context and 
the purpose which sits behind the legislation
Relates back to Module 4 (which discussed the social, 
political and religious context of violence against 
women, its causes and consequence)

Objectives

Discuss the effects of beating and domestic violence 
on victims and families
Unpack the meaning and scope of  EVAW Law and 
the New Penal Code Articles
Consider the evidence required to support 
convictions and best practice 
Includes Activities  
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Topic 1 Effects of Domestic Violence

Activity 1

A plenary interactive discussion on: 
1. Effects of beating and battery on a woman 

victim (not just the direct bodily injury from 
beating)  

2. Effects of beating and battery of a woman 
victim on family (particularly children) 

Women victims of violence
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Effect of violence on the victims

Apart from the direct bodily impact itself and the 
physical injury, there can be 
significant emotional and psychological symptoms; 
sleep difficulties, eating disorders, loss of self-esteem 
psychiatric conditions including depression, suicidal 
ideation 
loss of spirit and personality 
social dysfunction 
lethargy and inability to properly care for children
increased risk of miscarriage, and either still born or 
pre-term delivery of low weight babies

Children exposed to domestic violence
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Effect on Family – particularly children

The impact of repeated exposure of children to domestic 
violence is profound and traumatic
Children do not just become used to violence, they adapt 
Children are always affected, even if they are asleep or not in 
the room 
They see the injuries, the damaged furniture and disarray and 
feel the tension  
Children may feel scared and ashamed, or think that they 
caused the problem. 
Research shows that infants, children and adolescents 
experience serious negative psychological and emotional, 
social and developmental impacts to their well-being from 
ongoing domestic violence. 

Effect on Family – particularly children
Children growing up with domestic violence learn

threats and violence get you what you want
unequal relationships are normal
you must be either the victim or the perpetrator.

children who have experienced domestic violence 
may in turn become perpetrators of violence in 
relation to their own partners and their children
There is therefore an intergenerational effect of 
domestic violence beyond the direct victim
Between 133 and 275 million children worldwide are 
estimated to witness domestic violence annually. 
UN Secretary – General’s Study on Violence Against Children 2006. https://violenceagainstchildren.un.org/content/un-study-
violence-against-children
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Topic 2 EVAW law meaning and scope of 
beating and domestic violence 

Beating and battery of women under Articles 22(1) 
and 23 are closely related to other Articles in EVAW 
Law 

forced isolation (Article 15), abusing humiliating or intimidating a 
woman (Article 29), Marrying more than on wife (Article 37), 
Underage Marriage (Article 28), Forced Marriage (Article 26) and 
Giving Baad (Article 25)

Article 2
Objective 2. includes “…fighting against customs, 
traditions and practices which contradict Sharia 
and cause violence against women”
Objective 4. Preventing violence against women

Article 6 Right 1. Prosecuting the offenders of 
violence based on the provisions of the law

EVAW definitions

EVAW Article 3 (2)
Violence is “committing those acts mentioned in 
article 5 of this law which caused damage to the 
personality, body, property, and spirit of a woman”.

NPC Article 4 (13)
“victim: is a person who has suffered moral, physical, 
material or spiritual loss as a result of the crime”
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Approach to cases of beating
During the needs assessment what we were told: 

there was a need to have medical evidence and 
medical reports of the injury inflicted on a woman. 
a strong reluctance to pursue cases in which there 
was no such evidence. 

This approach has important consequences
Cases may not be being properly prosecuted contrary 
to the Objectives and Rights of Women in of EVAW 
Law
There are many reasons why a woman is unable to 
obtain medical evidence or a medical report
Ignores psychological injury and multiple symptoms 
and changes to the personality and spirit of the 
woman that can result from beating 
Result is impunity for the perpetrator and violence 

against women is not being prevented

Meaning of beats EVAW Articles 22(1) and 
23
Article 22 (1). If a person beats a woman, considering 
the mitigating and aggravating circumstances the 
offender shall be sentenced in accordance with Article 
575 –579 of the Penal Code.

Article 23
If a person beats a woman which does not result to 
injury or disability of the victim, the offender in view 
of the circumstances shall be sentenced to short 
term imprisonment not exceeding 3 months.

NPC Article 576 (1) and (2) refer to “beats or injures 
another person”
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Beats
There is no definition of “beats” in the legislation. 

Questions:
Does it only referring to striking or hitting a woman 
with a hand, or object?  
Does it include kicking, elbowing, kneeing, head 
butting, throwing objects which hit the woman etc? 
Does it include actions such as hair pulling, ear and 
nose pulling, choking, and smothering, pushing and 
forcing a woman up against walls or other objects?
Does it have to be repetitive action or is a single act 
sufficient? 

Beats 

Having regard to:
the ordinary meaning or usage of the word 
the overall purpose of the EVAW legislation indicated 
in the Objectives and Rights
the definition of violence in Article 3 (committing 
those acts which caused damage to the personality, 
body, property, and spirit of a woman) 
NPC Article 578 refers to an aggravating 
circumstance“5. If the act is committed using a 
weapon” 
Conclusion -“beats” refers to the application of 
physical force to the body of a woman by a person 
using a body part or an object
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Beats

Many items may amount to a weapon, not simply a 
gun or a knife. It could be a plate, saucepan, chair or 
any other object used to apply physical force to the 
body of the woman
All of the actions described above would above 
amount to a beating
Nothing in the legislation suggests that multiple 
actions are required 
Conclusion: the overall purpose of the EVAW 
legislation suggests that a single application of 
physical force will suffice

“Inflict bodily harm” – “Injure(s)”
What does the term “inflict bodily harm” mean? 
What does the word “injure” or “injures” mean”?
Do these words differ from the meaning of the word 
“beats”?
NPC Article 575 provides a definition of Battery and 
Major Battery
Article 575(1) refers to “inflict bodily harm” to 
someone 
Article 575(2) refers to “injure” someone. 
Articles 576 (1) and (2) refer to “beats or injures” 
together.
All three words are verbs and actions.
Conclusion: in the context of the Articles each of the 
words refer to the application of physical force to the 
body of a woman by a person using a body part or an 
object.
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Disability and loss
What is meant by the word “disability” in EVAW 
Article 23 and NPC Article 576 (1) and (3) and 577?
What  is meant by the word “loss” in NPC Articles 
576(1) and (2)?
Article 576 (1) refers to results in  “…failure of one of 
body organs or causes permanent disability or loss of 
one of senses” 

It refers to three different results:
failure of one of body organs or 
permanent disability or 
loss of one of senses

Article 576 (2) refers to “…loss of mind/intellect of 
the victim”  
Article 576 (3) refers to “does not cause permanent
disability” and the Article refers back to Article 576 (1) 

Disability and loss
Combining Article 576 (1) and Article 576(2) 
together: 

failure of one of body organs refers to a physical body
failure 
loss of one of senses (5 senses of seeing, hearing, 
smelling, touching and tasting) is a physical body loss 
“disability”  in  the expression “permanent disability” 
or “not cause permanent disability” is potentially 
broader than physical disability. It could also refer to a 
mental or psychiatric or psychological disability 
Loss of the mind/intellect could be either physical loss 
(“brain dead”) or mental or psychiatric or 
psychological loss 
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Loss

The word “loss” depends on the context and is 
referred to in two different ways in Article 576(1), one 
which is physical loss and the other could be either 
physical or mental or psychiatric or psychological loss

“loss of one of senses” refers to the loss of one 
of the 5 senses of seeing, hearing, smelling, 
touching and tasting. They are physical losses

“loss of mind and intellect” which could be either 
a physical loss (brain dead) or it could be a or 
mental or psychiatric or psychological loss

Disability

The meaning of the word “disability” also depends on the 
context, but it is not limited to physical disability but 
includes mental or psychiatric or psychological disability
The reasons for suggesting this interpretation are:

it ensures words in EVAW Article 3 (2) which are acts 
which cause “damage to the personality, body,
property, and spirit of a woman” are given work to do
NPC Article 4 (13) which defines a “victim: is a person 
who has suffered moral, physical, material or spiritual 
loss as a result of the crime”, is given effect
It is reinforced by Articles of NPC such as Articles 512, 
513, 523, and 636 which refer to “ physical or mental 
disability”. That is they are both forms are included in 
the word “disability”
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Two disabilities at the same time

A women as a result of a beating may suffer two 
disabilities. A physical disability and a mental, 
psychiatric of psychological disability
The physical disability may be short lived but the 
mental, psychiatric or psychological disability may be 
of longer duration
These matters will affect the penalty which may be 
given under the EVAW Articles and the sentence to 
be given in accordance with the NPC Articles
Examples under Article 576(2) and (3)  

“personality”, “spirit” and “spiritual loss” 
and the link to “disability”
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“personality”

The meaning of words in legislation is interpreted 
according to the ordinary meaning of the word 
(unless there is a specific legal definition). 
An ordinary meaning or usage of the word 
“personality” would refer to the distinctive personal 
characteristics of a person 
For example, she used to be a happy, outgoing, funny 
person but after the beating she has become a 
withdrawn, sad, introverted, taciturn or unsociable 
person

“spirit of a woman”

The “spirit of a woman” refers to the internal 
individual features of a woman. Her psychological 
make up. 
For example she used to be strong minded, positive 
thinking, action orientated, ready to take on 
challenges. But after the beating she lost her 
confidence, become lethargic and not wanting to do 
anything. 
An expression that is sometimes used is “to break a 
person’s spirit”. This can be so grave that a person 
loses the interest in living. 
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“spiritual loss”

The phrase “spiritual loss” in the context is the 
opposite of a physical loss. It is a loss of the essence 
or spirit or soul of a person. It refers to the individual 
psychological make up of a woman.
There appears to be is no relevant difference
between  “spiritual loss” and “damage to the spirit” 
of a woman in the legislation

“personality”, “spirit” and “spiritual loss”

Damage or loss of “personality”, “spirit” and 
“spiritual loss” could be included as elements of 
offence as they may be symptoms of the mental, 
psychiatric or psychological  or “disability” referred 
to in the relevant Article. 
In the alternative they could be regarded as 
aggravating circumstances which could be taken into 
account when sentencing for the offence
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Article 577

Article 577 refers to battery or major battery resulting 
in the inability to work 
The battery “…does not result in disability and organ 
failure”
This Article appears to apply to a situation where the 
battery does not result in a permanent disability or 
organ failure, but is sufficiently serious to cause 
inability of work for varying periods of time 
This could be a temporary physical, mental, 
psychological or psychiatric disability or loss which 
results in an inability to work 
Inability to work for up to one month attract fines 
but after one month up to two years, sentences of 
imprisonment apply 

Article 23

The essential differences between Article 22 and 23 
concern the seriousness of the consequences of the 
beating. 
Article 22 is headed “Injury and Disability” and the 
content describes beatings which amount to battery 
and major battery resulting in more serious loss or 
disability
By contrast, these more serious features are not 
present in Article 23 and instead the offence is the 
absence of “injury and disability”.
Article 23 expressly states that it applies to a 

situation in which a person beats a woman but it 
“does not result in injury or disability”.
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Article 23

The word “injury” is not defined in the legislation, but an 
ordinary meaning would mean “harm” or “hurt” to 
someone 
There can be many types of harm or hurt which could 
result from a beating which may not fall under Article 22
There can be symptoms such as shock, headaches, 
nightmares, sleeplessness, loss of appetite, which can all 
arise from a beating. These symptoms may also affect the 
personality and spirit of a woman 
Conclusion: the meaning and scope of Article 23, in 
contrast to Article 22, is that refers to a beating which 
results in no permanent hurt, harm or disability to the 
woman
In other words, Article 23 refers to a beating which results 
in temporary hurt, harm or disability to the woman
Article 23 also would include a temporary physical or a 
mental, psychiatric or psychological disability

Article 29 abusing, humiliating intimidating

Article 29
If a person curses, intimidates or degrades a woman, 
considering the circumstances he/she shall be sentenced to 
short imprisonment of not less than 3 months

In the context of beating and domestic violence, this Article 
has great significance. 
The reference to “intimidates” in the Article, taken together 
with the definition in Article 3 (6) which defines intimidation as 
“committing acts or using words which cause fear to a 
woman”, enables threats of violence to be regarded as an 
offence. 
For example it is common for women who are subjected to 
domestic violence to not only be beaten, but be threatened to 
be beaten either by words or brandishing a weapon or raising a 
hand or similar action which in itself is an act of violence and an 
offence.
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Topic 3 Evidence relevant to beating offences

Under this topic we will be discussing the types of 
evidence which are relevant in beating cases and best 
practice with regard to such evidence

Relevance of the types of evidence for
prosecutors

• The ultimate role of the prosecutors is scrutinize the
lawfulness and propriety of investigations and ensure
that all relevant reasonably available evidence has
been collected and presented to the Court

• A comprehensive investigation can reduce reliance
on the victim’s testimony alone and increase the
likelihood of a successful prosecution

• Prosecutors need to work with the police to identify
and gather all of the relevant evidence in relation to
the complaint and the offence.

• Both the victim and the accused are the beneficiaries
of a proper investigation as the evidence may either
prove the guilt of the accused or show that the
accused is innocent
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Best practice

• One to the concerns worldwide is that beating
and domestic violence offences against women
are not taken seriously enough and they are
under investigated

• It is not just an issue of resources, but an
attitudinal response to these offences

• First of all at the police investigation level.
• Second at the Prosecutorial level
• Third at the judicial level
• The court in every case should have the evidence

which is reasonably available to ensure that the
Objectives of EVAW Law and the Rights of the
victim are fulfilled

Best practice (continued)
• Studies have found a positive association

between the longer prosecutors spent with
victims preparing the case and successful
prosecutions

• The determination which a prosecutor shows in
pursuing a comprehensive investigation, is a
powerful predictor of prosecutorial success

• The starting point is to have good understanding
of the offences, the elements of the offence and
that the disability and loss results from the
beating

• A Check List or Toolkit for the types of evidence
that may be relevant in a beating or domestic
violence case
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Simple best practice Checklist for
evidence in beating and domestic

violence cases (Appendix to Narrative)

Taking a Statement from the victim
• Full statement covering the incident;
• Relationship to the perpetrator and history of earlier

violence and any witnesses in support;
• Damage to objects or clothing;
• Witnesses to incident at time, before or after;
• Full statement of symptoms physical and mental,

psychological, or psychiatric and witnesses in
support;

• medical evidence (full examination for injuries and
evidence of force and the dating of injuries (including
past);

• photographs of injuries, scene or damaged objects;
• Police witnesses, complaint, investigations and

observations of victim, scene, witnesses and accused.
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Activity

Divide into 2 groups.
Each group will be given the same scenario
but with different questions to be asked.
Group discussion will follow.

Facts:
Rasool and his wife Marwa were at a birthday party with
friends on 25 June 2018. Rasool became angry because
Marwa was talking for too long with Raaz, who was one of
their friends. Rasool punched her in the eye. Marwa left and
went to her parent’s house which was nearby, where she
remained
Marwa went to the police station with her father to lay a
complaint against Rasool. She had a visible bruised eye. But,
by the time she would have been able to see a doctor or go
to the hospital, her bruising had gone.
It was not the first time that Rasool had hit her.
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Group 1 Questions:

(1)What offence should Rasool be charged with and
why?

(2)What are the topics that a prosecutor should ask
about when taking a statement from Marwa and
what is their relevance?

Group 2 Questions:

(1)What offence should Rasool be charged with and
why?

(2)What are the types of evidence which could be
relevant to proving the offence?

(3)Would there be any challenges to obtaining
evidence and if so, how could the challenges be
overcome?

Plenary Question

• Can Rasool be convicted if there is no medical
evidence and no photographs of Marwa’s bruised
eye?



233

M
O

D
U

LE 8

MODULE PRESENTATIONS AND NARRATIVES (ENGLISH)

Conclusion

• In order to adhere to the Objects of EVAW and the
Rights of victims under EVAW, the scope and
application of these Articles need to be well
understood and applied in each case.

• Police and prosecutors and judges between them
need to ensure that they have all reasonably available
evidence placed before the court to ensure that
justice is done.
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Introduction

In this module there will be a discussion of beating and domestic violence with a focus on EVAW Law 
and the New Penal code. In particular EVAW Law articles 22(1) and 23: New PC Articles 575 – 579. 

These Articles laws should not simply be discussed as a technical exercise, almost a mathematical 
process, and applying them to the facts of the case in a vacuum. It requires an appreciation of the 
social context and the purpose which sits behind the legislation. It also requires an understanding 
that the laws are not solely found in Afghani legislation, but they are part of a broader international 
and human rights perspective. These matters are important otherwise the real intent and purpose 
of the legislation will not be understood and they will not be implemented in the best way to achieve 
their purpose. (Please refer to Module 4 to appreciate the social, political and religious context of 
violence against women, its causes and consequence).
This module will be limited to Article 22(1) and not Article 22(2). This is because Article 22 requires 
consideration of a broader range of offences as a result of the sentencing which is required to be 
according to NPC offences related to death of a woman. This would require a separate module and 
there is insufficient time in this training.

Objectives of the module

Discuss the effects of beating and domestic violence on victims and families 
Unpack the meaning and scope of  EVAW Law and the New Penal Code Articles
Consider the evidence required to support convictions and best practice  

Topic 1: Effects of Domestic Violence

ACTIVITY 1 

A plenary interactive discussion on: 
1. Effects of beating and battery on a woman victim (not just the direct bodily injury from beating)  
2. Effects of beating and battery of a woman victim on family   

Module 8:
BEATING AND DOMESTIC VIOLENCE

(Narrative)
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Effect on victims

 Apart from the direct bodily impact itself and the physical injury, there can be significant emotional 
and psychological symptoms; sleep difficulties, eating disorders, loss of self-esteem, feeling afraid, 
socially withdrawn, lethargy and inability to properly care for children; psychiatric conditions includ-
ing depression, suicidal ideation; loss of spirit and personality. There are also other physical conse-
quences including increased risk of miscarriage, giving birth to still born babies, or pre-term delivery 
of low weight babies with varying disabilities.1

1 WHO (29 November 2017) Fact Sheet. http://www.who.int/news-room/fact-sheets/detail/violence-against-women.



236

M
O

D
U

LE
 8

TRAINING ON ACCESS TO JUSTICE AND VIOLENCE AGAINST WOMEN LAWS—TRAINING MANUAL FOR PROSECUTORS

Effect on family, particularly children. 

The impact of repeated exposure of children to domestic violence is profound and traumatic. Chil-
dren do not just become used to violence, they adapt. When there is violence in the home, children 
are always affected, even if they are asleep or not in the room. They see the injuries, the damaged 
furniture and disarray.  Children may feel scared and ashamed, or think that they caused the prob-
lem. Between 133 and 275 million children worldwide are estimated to witness domestic violence 
annually.2

More than two decades of intensive international research shows that infants, children and adoles-
cents experience serious negative psychological and emotional, social and developmental impacts 
to their well-being from traumatic ongoing experiences of domestic violence.3 

2 UN Secretary – General’s Study on Violence Against Children 2006. https://violenceagainstchildren.un.org/content/
un-study-violence-against-children.

3 UNICEF and The Body Shop International Plc (2006).Behind Closed Doors: The Impact of Domestic Violence on Children 
(London):. .
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Children growing up in a home with domestic violence learn that threats and violence get you what 
you want, that unequal relationships are normal, you must be either the victim or the perpetrator.4
Further, children who have experienced domestic violence may in turn become perpetrators of 
violence in relation to their own partners and their children. There is therefore an intergenerational 
effect of domestic violence beyond the direct victim.5

Topic 2: EVAW law meaning and scope of beating and domestic 
violence  

As can be seen from the previous discussion, the beating and battery of women under Articles 
22(1) and 23 has a broader context. They are closely related to many of the other acts in EVAW Law 
which are deemed to be violence as set out in Article 5. Just naming a few namely; forced isolation 
(Article 15), abusing humiliating or intimidating a woman (Article 29), and prohibiting the right to 
education work and access to health services (Article 35). In addition there are other acts in EVAW 
law that may be a precursor to or directly related to beating and battery of women, for example, 
Marrying more than on wife (Article 37), Underage Marriage (Article 28), Forced Marriage (Article 
26) and Giving Baad (Article 25).

General EVAW provisions

There are a number of general provisions which are relevant to discussing the particulars of Articles 
22 (1) and 23. 

The objectives of EVAW Law in Article 2 include:
Objective  1. Ensuring Sharia and legal rights and protecting the human dignity of women;
Objective 2. Maintaining family integrity and fighting against customs, traditions and 
practices which contradict Islamic Sharia and cause violence against women. 
Objective 4. Preventing violence against women.

The rights of victims in Article 6 include: 

RIGHT 1. PROSECUTING THE OFFENDERS OF VIOLENCE BASED ON THE PROVISIONS OF 
THE LAW.

Definitions

EVAW Article 3 (2) provides a definition of violence namely: 

4  Recent publication Queensland Domestic and Family Violence Centre. (April 2018).
. Practice Paper. https://www.communities.qld.gov.au/resources/childsafety/practice-manual/

prac-paper-domestic-violence.pdf.
5  Sety, M. (2011). The impact of domestic violence on children: a literature review/report. Sydney: The Australian Domestic & 

Family Violence Clearinghouse. http://.adfvc.unsw.edu/documents/ImpactofDVonChildren.pdf.
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Violence is “committing those acts mentioned in article 5 of this law which caused damage to the 
personality, body, property, and spirit of a woman”.
NPC Article 4 (13) contains a definition of victim in namely “victim: is a person who has suffered 
moral, physical, material or spiritual loss as a result of the crime”

EVAW Articles 22(1) and 23

Art 22 (1). If a person beats a woman, considering the mitigating and aggravating circumstances the 
offender shall be sentenced in accordance with Article 575 –579 of the Penal Code.

Article 23
If a person beats a woman which does not result to injury or disability of the victim, the offender in 
view of the circumstances shall be sentenced to short term imprisonment not exceeding 3 months.
We have previously looked at these Articles 22 and 23 in relation to conflict of laws and the poten-
tial conflict in sentencing between EVAW Law, OPC and NPC. In this portion of the training we will 
unpack the elements of the crime and the meaning and scope of the particular words in the overall 
context of EVAW Law and its clear intentions and objectives.

During the needs assessment what we heard that when these offences were prosecuted, there was a 
great emphasis on the need to have medical evidence and medical reports on the injury inflicted on 
a woman. We heard about a strong reluctance to pursue cases in which there was no such evidence. 
This has three important consequences. 

First, cases may not be being properly prosecuted when a woman has suffered a beating, which is 
contrary to the Objectives and Rights of Women in of EVAW Law. There may be multiple reasons 
why a woman is unable to obtain medical evidence or a medical report. This means that women are 
not able to get to justice for the violent offences committed against them and there is impunity for 
the perpetrator.

Second, it ignores the fact that often the most significant loss and damage suffered by women who 
have been the subject of beating, particularly in a domestic setting, is the long lasting effects on the 
life of a woman. It is the psychological injury and the changes to the personality and spirit of the 
woman that can result. These words personality and spirit of the woman are in the legislation but 
how often are they given force to either identifying the offence, or the sentencing of the perpetrator.
Third, is the impact on the community overall; violence is not being prevented either specifically or 
generally and the purpose of EVAW Law is not being implemented.



239

M
O

D
U

LE 8

MODULE PRESENTATIONS AND NARRATIVES (ENGLISH)

Meaning and scope of words in Articles 22(1) and 23 and NPC 
Articles 575-579 

Beats

Articles 22(1) and 23

What does the word “beats” mean in Articles 22(1) and 23?  The word is also used in NPC Articles 
576(1) and (2)6. 

BATTERY OR MAJOR BATTERY 

Article 575:
     (1) Battery is to inflict bodily harm to someone causing swelling, bruising, twisting of joints 

without breaking, or internal bleeding and does not result in cutting of tissue or external 
bleeding.

     (2) Major Battery is to injure someone causing scratches, cutting, laceration, mutilating,   
burning or fracture and results in cutting of tissue and external bleeding.

Battery or Major Battery Resulting in Mutilation or Maiming of Limb 

Article 576:
(1) A person who intentionally beats or injures another person in a way which results in fail-

ure of one of body organs or causes permanent disability or loss of one of senses, shall be 
sentenced to long imprisonment of up to ten years.

(2)  A person who intentionally beats or injures another person in a way which results in loss 
of mind/intellect of the victim shall be sentenced to long imprisonment of more than ten 
years.

(3)  If the act stated in paragraph (1) of this article does not cause permanent disability the 
offender shall be sentenced, to medium imprisonment of up to two years.

Battery or- Major Battery Resulting in Inability to Work: 

Article 577:
If battery or major battery does not result in disability and failure of organs but causes inability to 
work, the perpetrator, considering the duration, shall be punished as follows:

(1) If it results in up to one week of inability to work, to cash fine from 5,000 AFN up to 
15,000 AFN.

(2) If it results in more than one week and up to one month of inability to work, to cash fine 
from 15,000 AFN up to 30,000 AFN.

6 It is also in Article 579, but it is not relevant for the purpose of considering the meaning of the word.
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(3) If it results in more than one month up to three months of inability to work, to short 
imprisonment.

(4) If it in inability to work for a period of more than three months, to medium imprisonment 
of up to two years.

 
There is no definition of “beats” in the legislation.  A number of questions arise. Is the word beats 
only referring to striking or hitting a woman with a hand, or object?  Does it include kicking, elbowing, 
kneeing, head butting, throwing objects which hit the woman etc? Where do actions such as hair 
pulling, ear and nose pulling, choking, and smothering, pushing and forcing a woman up against walls 
or other objects, fit within Articles in EVAW or the NPC? 

Does it have to be repetitive action or is a single act sufficient? 

There are no other offences in EVAW law which could apply to such acts.
It is suggested that given the overall purpose of the EVAW legislation indicated in the objectives and 
rights, including the definition of violence in Article 3, as well as an ordinary meaning or usage of the 
word, “beats” refers to – the application of physical force to the body of a woman by a person 
using a body part or an object. 

The word can therefore cover each of the above descriptions.

This interpretation which includes the use of an object is reinforced by the reference in NPC Article 
578 to an aggravating circumstance being Article 578 “5. If the act is committed using a weapon”. 
Many items may amount to a weapon, not simply a gun or a knife.  

In relation to whether a single actions can amount to “beats”, there is nothing in the legislation 
which suggests that more than one action is required. Further the overall purpose of the EVAW 
legislation suggests that a single application of physical force will suffice.

Inflict Bodily Harm - Injure(s)-Beats 

What does the term “inflict bodily harm” mean? What does the word “injure” or “injures” mean”? Do 
these words differ from the meaning of the word “beats” in these Articles? 

NPC Article 575 provides a definition of Battery and Major Battery and they are essentially distin-
guished by whether or not the action results in cutting of tissue or external bleeding.

Article 575(1) refers to “inflict bodily harm” to someone and Article 575(2) refers to “injure” some-
one. Articles 576 (1) and (2) refer to “beats or injures” together.

All three words are verbs and actions.

It is suggested that in the context of the Articles, the words “inflict bodily harm”, “injure”, “injures 
and beats” all refer to the application of physical force to the body of a woman by a person using a 
body part or an object.   
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Disability and Loss

What is meant by the word “disability” in Article 23 and NPC Article 576 (1) and (3) and 577?. What 
is meant by the word “loss” in NPC Articles 576(1) and (2)?

In Article 576 the two words appear in this context “…failure of one of body organs or causes perma-
nent disability or loss of one of senses”. This is referring to three different results namely  

failure of one of body organs or 
permanent disability or 
loss of one of senses.

In Article 576 (2) the word “loss” appears in the context of “…loss of mind/intellect of the victim”.  

In Article 576 (3) the word “disability” is present in the phrase “does not cause permanent disability” 
and the Article refers back to Article 576 (1). 

Combining Article 576 (1) and Article 576(2) together:
 

failure of one of body organs refers to a physical body failure 
loss of one of senses also refers to a physical body loss 
“disability”  in  the expression “permanent disability” or “not cause permanent disability” is 
potentially broader than physical disability. It could also refer to a mental or psychiatric or 
psychological disability. 
Loss of the mind/intellect could be either physical loss (brain dead) or mental or psychiatric 
or psychological loss.  

The above interpretation would then ensure that the words in EVAW Article 3 (2) which refer to 
acts which cause “damage to the personality, body, property, and spirit of a woman” are given work 
to do. Also, NPC Article 4 (13) which defines a “victim: is a person who has suffered moral, physical, 
material or spiritual loss as a result of the crime”, is given effect.

This interpretation of the word “disability” being broader than “physical disability” is reinforced 
by looking at other Articles of NPC such as Articles 512, 513, 523, and 636 which do not refer to 
“disability” by itself  but separately identifies “ physical or mental disability”. That is they are both 
included in the word “disability”  

It is therefore suggested that the word “disability” and “loss of the mind/ intellect” is not limited to 
the physical body but can also refer to mental or psychiatric or psychological disability or loss.

Two Disabilities at the Same Time

A women as a result of a beating may suffer two disabilities. A physical disability and a 
mental, psychiatric of psychological disability.
The physical disability may be short lived but the mental, psychiatric or psychological 
disability may be of longer duration.



242

M
O

D
U

LE
 8

TRAINING ON ACCESS TO JUSTICE AND VIOLENCE AGAINST WOMEN LAWS—TRAINING MANUAL FOR PROSECUTORS

A woman as a result of the beating could suffer a permanent psychiatric disorder such as 
post-traumatic stress disorder; major depression; obsessive – compulsive disorder; severe 
anxiety disorder. This would fall within Article 576 (2) as resulting in “loss of the mind/
intellect of the victim”
Alternatively a woman may temporarily suffer from a temporary psychiatric disorder, in which 
case this would fall within article 576 (3) is a disability which was not a permanent disability.
These matters will affect the penalty which may be given under the EVAW Articles and the 
sentence to be given in accordance with the NPC Articles .

Damage to Personality and Spirit of a Woman, Spiritual Loss 

The meaning of words in legislation is interpreted according to the ordinary meaning of the 
word (unless there is a specific legal definition).
An ordinary meaning or usage of the word “personality” would refer to the distinctive 
characteristics of a person for example, she used to be a happy, outgoing, funny person but 
after the beating she has become withdrawn, sad, introverted, taciturn or unsociable. 
The “spirit of a woman” may refer to some other features of a woman such as being strong 
minded, positive thinking, action orientated, ready to take on challenges, but after beating 
she has changed. She has lost her confidence, become lethargic and not wanting to do 
anything. An expression that is sometimes used is “to break a person’s spirit”. This can be so 
grave that a person loses the interest in living. 
The phrase “spiritual loss” in the context is refers to the opposite of a physical loss. It is a loss 
of the essence or spirit or soul of a person. It refers to the individual internal or psychological 
make up of a woman.
Therefore there appears to be is no relevant difference between  “spiritual loss” and “damage 
to the spirit” of a woman in the legislation.
These features could be included as elements of offence as they may be symptoms of the 
mental, psychiatric of psychological  or “disability” referred to in the Article. Or, they could 
other circumstances to be regarded as aggravating features of the offence.

Article 577

Article 577 is one which addresses battery or major battery resulting in the inability to work. It states 
that battery and major battery that “…does not result in disability and organ failure”. This Article 
appears to apply to a situation where the battery does not result in a permanent disability or organ 
failure, but is sufficiently serious to cause inability of work for varying periods of time. This could be 
a temporary physical, mental, psychological or psychiatric disability or loss which results in an inabil-
ity to work.  Inability to work for up to one month attract fines but after one month up to two years, 
sentences of imprisonment apply. 

Article 23

The essential differences between Article 22 and 23 concern the seriousness of the consequences 
of the beating. 
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Article 22 is headed “Injury and Disability” and the content describes beatings which amount to 
battery and major battery which are defined by physical consequences resulting in more serious 
disabilities. They mainly involve permanent disability or permanent loss of senses or failure of organs 
or inability to work for periods of time. 

By contrast, these features are not present in Article 23 and instead the offence is the absence of 
“injury and disability”. Article 23 expressly states that it applies to a situation in which a person beats 
a woman but it “does not result in injury or disability”.

 The word “injury” is not defined in the legislation, but an ordinary meaning would mean “harm” or 
“hurt” which results to someone. There can be many types of harm or hurt which could result from a 
beating which may not fall under Article 22. There can be symptoms such as shock, headaches, fear, 
stress, anxious, nightmares, sleeplessness, loss of appetite, which can all arise from a beating. These 
symptoms may also affect the personality and spirit of a woman.

These are the only two provisions in EVAW which cover the offence of beating and it is suggested 
that the meaning and scope of Article 23, in contrast to Article 22, is that refers to a beating which 
results in no permanent hurt, harm or disability to the woman. Or to put it another way Article 23 
refers to a beating which results in temporary hurt, harm or disability to the woman. Article 23 
also includes a physical disability or a mental, psychiatric or psychological disability, which is 
temporary.    

Article 29 Abusing, Humiliating Intimidating  

Article 29
If a person curses, intimidates or degrades a woman, considering the circumstances he/she shall 
be sentenced to short imprisonment of not less than 3 months

In the context of beating and domestic violence, this Article has significance. The reference to 
“intimidates” in the Article, taken together with the definition in Article 3 (6) which defines intimi-
dation as “committing acts or using words which cause fear to a woman”, enables threats of violence 
to be regarded as an offence. For example it is common for women who are subjected to domestic 
violence to not only be beaten, but be threatened to be beaten either by words or brandishing a 
weapon or raising a hand or similar action which in itself is an act of violence and an offence. It is 
important not to forget this is part of the overall cycle of violence which occurs to women.

Topic 3: Evidence Relevant to Beating and Best Practice 

In this portion we will discuss the types of evidence which is relevant in beating cases and best practice.

Relevance of the Types of Evidence for Prosecutors

In Module 2 we have already referred to the critical role that prosecutors have in the criminal justice 
system response to violence against women. Some further specific aspects of the role of the pros-
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ecutors is to scrutinize the lawfulness and propriety of investigations and the gathering of evidence 
and to ensure that all available evidence has been collected, whether this is by the police, or by the 
prosecutors themselves. 

A full and comprehensive investigation means that the prosecutors can reduce reliance on the 
victim’s testimony and thereby reduce the risk of the victim being seen as the only witness on whom 
conviction relies. At the same time it will increase the likelihood of a successful prosecution.

Prosecutors need to work with the police to identify and gather all of the relevant evidence in rela-
tion to the complaint and the offence. Both the victim and the accused are the beneficiaries of a 
proper investigation as the evidence may either prove the guilt of the accused or show that the 
accused is innocent.

International Best Practice  

One to the concerns worldwide is that beating and domestic violence offences against women are 
not taken seriously enough and they are under-investigated. It is not just an issue of resources, but 
an attitudinal response to these offences. First, at the police station or office where a complaint 
is made. Second, at the prosecutorial level. Third, at the judicial level. The prosecutor’s subjective 
evaluation of the character and credibility of the victim is often one the key factors in determining 
whether to prosecute or not, or whether to continue with the prosecution until judgement.

Studies found out that there was a positive association between the longer prosecutors spent with 
victims preparing the case and successful prosecutions. The determination which a prosecutor 
shows in pursuing a comprehensive investigation, is a powerful predictor of prosecutorial success.

The starting point for gathering evidence is to have good understanding of the offences, the 
elements of the offence and that the disability and loss which arises as a result of the beating. It may 
not be in a physical form which can be pointed to and photographed. It may be a mental, psycholog-
ical or psychiatric disability or loss. 
       

Checklist of Evidence Relevant to Beating and Battery 

I am assuming that the prosecutors have already developed a Check List or some form of Tool-
kit which can be a basis for ensuring that all the different types of witness evidence and physical 
evidence relevant to a beating are considered in each case. I have set out a simple example of such a 
list as the Attachment to this narrative.

I will focus on one aspect of evidence gathering, namely making the most of the statement taken 
from the victim.   

Statement from the victim

The initial statement taken from the victim is vital for three reasons. 

First, it will give an opportunity for the victim to feel reassured that she is being listened to and the 
more time that can be spent with her in taking a full statement, the better chance there is for a 
successful prosecution. 
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Second, it will enable the prosecutor to have a better understanding of what other evidence may be 
required to support the prosecution of the case. 

Third, a comprehensive statement will give the prosecutor an improved understanding of the cred-
ibility of her case, not simply based on the impression which the victim may give to the prosecutor, 
but the credibility of her allegations. The greater focus should be given to the credibility of the alle-
gations rather than the credibility of the victim. This approach will help to minimise the potential for 
stereotyping of the victim.

Assuming that it is a domestic violence incident which the victim describes, there is a need to cover 
not only the particular incident which has given rise to the offence, but also the background and 
relationship between the victim and the alleged perpetrator. There may be a need for protection to 
be offered to the victim and her family.

Incident and previous conduct

As already discussed, domestic violence is likely to be one of many incidents which have occurred 
between the victim and the alleged perpetrator. There may have previously been threats, or other 
examples of violence, of which this is just one. This does not mean that each of these need to be 
the subject of a complaint, but it gives the prosecutor valuable background as to how this particular 
incident is likely to have occurred in the way that the victim has described. There will need to be a 
judgement call made by the prosecutor as to how many incidents are dealt with as separate offenc-
es. There are likely to be witnesses who are aware of earlier history. 

Damage to objects 

A full description of the incident may reveal that damage was done to household items, furniture 
or the home or that clothing was damaged or ripped or other signs that the incident occurred. The 
aftermath of this may very well have been seen by others who can give evidence about it 

It could well be that the victim went to the police, or somebody rang the police and they came to the 
scene. What police observed when they went to the scene should be fully documented as some-
times much of this is not recorded on a file.  The prosecutor may need to make further inquiries.

Witnesses to the incident

 A full description of the incident may identify whether anybody else potentially saw it happen or 
saw the victim either just before or just after it happened. This may mean that other witnesses will 
need to be spoken to.
 
Symptoms 

A full description of the symptoms of the victim need to be taken. This includes not just simply 
physical pain, but other symptoms which could be of a psychological or psychiatric or mental nature. 
This includes in each case for how long she has suffered the symptoms, any changes in those symp-
toms and whether she has received any treatment or taken any medication or herbal remedies.

Witnesses in relation to those symptoms. This may include friends, neighbours, work colleagues 
who may be able to give useful information as to complaints made by the victim or their own obser-
vations as to any changes in her appearance or demeanour.
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Medical evidence 

The prosecutor may decide that it is important for the victim to be seen by a doctor or a specialist 
psychologist or somebody similar. These matters are relevant because depending on the severity 
of the physical or the psychological injury may impact upon the offence charged or whether or not 
it is an aggravated offence. This will then lead to expert evidence being called and/or a report being 
included in evidence.

Photographs

There is great value of an evidentiary nature which can be obtained through photographs either of 
the victim, her injuries or the scene. If so, then the person is who has taken photographs is required 
to give evidence as witnesses about when and how the photographs were taken and that the photo-
graphs truly depict what that witness saw when they were taken.

In summary the role of the prosecutor is to think of all of the ways in which the victim’s evidence 
may be supported other than by their own testimony. Every case should be considered on the basis 
of what evidence is reasonably available. This will require consideration of many factors includ-
ing the willingness or otherwise of witnesses to provide information. A summons may have to be 
issued. 

Activity 3

Divide into 2 groups. Each group will be given the same scenario but with different questions to be 
asked. Group discussion will follow.

Facts: Rasool and his wife Marwa were at a birthday party with friends on 25 June 2018. Rasool 
became angry because Marwa was talking for too long with Raaz, who was one of their friends. 
Rasool punched her in the eye. Marwa left and went to her parent’s house which was nearby, where 
she remained. Marwa went to the police station with her father to lay a complaint against Rasool. 
She had a visible bruised eye. But, by the time she would have been able to see a doctor or go to the 
hospital, her bruising had gone. It was not the first time that Rasool had hit her.

 Group 1 Questions:

(1)  What offence should Rasool be charged with and why?
(2)  What are the topics that a prosecutor should ask about when taking a statement from   

   Marwa and what is their relevance?

Group 2 Questions:

(1) What offence should Rasool be charged with and why?
(2) What are the types of evidence which could be relevant to proving the offence?
(3) Would there be any challenges to obtaining evidence and if so, how could the challenges be      

 overcome? 

Final plenary Question.

Can Rasool be convicted if there is no medical evidence and no photographs of Marwa’s bruised 
eye?   
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Conclusion:

In order to adhere to the Objects of EVAW and the Rights of victims under EVAW, the scope and 
application of these Articles need to be well understood and applied in each case. 

Police and prosecutors and judges need to ensure that they have all reasonably available evidence 
placed before the court to ensure that justice is done. 

Attachment 

Checklist of Evidence Relevant to Beating and Domestic Violence Cases 

Victims:

statement(s) covering the incident; the symptoms and any previous similar conduct by 
accused;
photographs of injuries;
medical evidence (full examination of victim for injuries and evidence of force and the dating 
of injuries (including past)
clothing damaged or ripped
cell phone calls to police or others

Neighbours or friends:

statements covering 

o any previous violence by accused which could be relied on as bad character

o observations of victims appearance and demeanour including injuries seen on that or 
other occasions 

o observations of damage to property caused by accused seen on that or other occasions

o hearing sounds of arguments or crashing of furniture or objects seen on that or other 
occasions

Eyewitnesses:

statements covering 

o scene of the crime (damage to property, weapons, scuffle marks, bloodstains et cetera)
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o injuries seen, clothing disarray 

o victim’s demeanour

Police 

emergency call
crime scene, collecting items, photographing the scene as well as diagrams  
forensic examination, fingerprints, body fluids, footprints et cetera 
victim’s  statements and demeanour 
suspects  statements and demeanour

Colleagues at work

behaviour changes
injuries seen

Expert evidence

Complaints of symptoms and history given by the victim on hospital admission, or to a nurse 
of doctor  
Medical evidence, past and specific to the offence
Demeanour of the victim
Diagnosis and cause
Forensic evidence

Family member 

Although a family member has the right not to give evidence, they can choose to give evidence . 
This includes adults and children. The type of evidence is similar to evidence of eye witnesses and 
neighbours.

7  Article 26 Criminal Procedure Code am Decree 137. 3/12/ 1392 (2013) 
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Module 9:
ELIMINATION OF VIOLENCE  
AGAINST WOMEN LAW AND  
PENAL CODE: WITHDRAWAL,  

COMPENSATION, AND MEDIATION
(Presentation)

Module 9 
Elimination of Violence against Women 

Law and Penal Code:
Withdrawal, Compensation & Mediation

Training
Kabul, Afghanistan
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Objective of Module

1. To understand withdrawal 

2. To avoid the abuse of victim’s/survivor’s right to 
withdraw

3. Mediation – when is it appropriate?

4. Forgiveness

5. Compensation

Does withdrawal and mediation meet objectives of 
EVAW Law?

While it is important for victims/survivors have control and agency over 
the conduct of proceedings on their behalf, under EVAW law, it is 
important also for the State to discharge its obligation to eliminate 
violence against women and meet the objectives of EVAW Law.

Article 2. This law has the following objectives:
1. Ensuring Sharia and legal rights and protecting the human dignity of 
women.
2. Maintaining family integrity and fighting against customs, traditions 
and practices which contradict Islamic Sharia and cause violence 
against women.
3. Protecting women who are victims or at risk of violence.
4. Preventing violence against women.
5. Providing public awareness and training on violence against women.
6. Prosecuting perpetrators of violence against women.
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Withdrawal under EVAW Law

Article 39 of EVAW Law stipulates that all prosecution of 
offences under articles 22 – 39 shall be conducted based on the 
complaint of the victim/survivor or her representative.

Art. 39(2) allows the victim/survivor the ability to withdraw her 
case under articles 22 – 39 at any stage of prosecution 
(detection, investigation, trial or conviction) which results in 
the dismissal of proceedings and imposition of punishment.

The victim/survivor is not allowed to withdraw any case 
pertaining to sexual assault, disclosure of identity of raped 
victim/survivor, forced prostitution, burning or using chemical 
substances, self-immolation or suicide.
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Cases that can be withdrawn

Articles 22 – 39 consists of – injury, causing disability and beating, buying and 
selling of women (24), giving ba’ad (25), forced marriage (26), prohibiting 
from marriage (27), underage marriage (28), abusing, humiliating and 
intimidating a woman (29), harassment (30), forced isolation (31), forced 
addiction (32), depriving from inheritance (33), prohibiting access to 
personal property (34), prohibiting right to education, access to health 
services and work (35), forced labour (36), marrying more than one wife (37) 
and denial of relationship (38).

Article 22 (2) refers to the serious crime of murder under articles 546 – 566 
of the Penal Code. This includes murder (546), coercion in murder (548), 
incitement to suicide (547), hiding of victim’s body (550), battery and 
aggravated battery resulting in death (551 & 553) and manslaughter (556).

Taken together, the range of crimes in which victim/survivor may withdraw, 
covers almost all of the conceivable violence against women except sexual 
assault and forcible prostitution.

Role of judges and prosecutors in ‘mediation’

If perpetrators are husbands or other family 
members, 

in the interest of preserving family unity

judges and prosecutors may advise 
victim/survivors to consider 

impact that husbands/family members could be 
imprisoned. 
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Sample result of mediation by 
Department of Social Interrogators

The assigned interrogator issued a half margin questioner 
(Istelam) through which the concerns and needs of victim were 
identified; and 

after explaining them the merits and benefits of mediation and 
detriments of formal justice 

the parties finally with their own free will and satisfaction came 
to agreement 

Victim/survivor withdrew from her case under following 
conditions …

State obligation

State controls the criminal process and retain the discretion on 
whether to proceed with the case. 

State intervention in criminal cases is necessary to protect public 
interest.

While the objective may be to provide the victim/survivor with 
autonomy and control over the prosecution of the case, the effect 
may also be tantamount to the State abdicating its obligation to 
confront, punish and end violence against women on the basis 
that the victim had not lodged a report or withdrawn the report.

State obligation also to prevent recidivism, rehabilitate 
perpetrators, prepare them for reintegration and deter others 
from committing similar offences 
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Opuz v Turkey

State of Turkey argued that they could not proceed with the investigation 
and prosecution of the case as the victims (the perpetrators wife and 
mother-in-law) had on multiple occasions, withdrew their complaints.

The facts indicate that such withdrawals were due to threats and 
intimidation by the perpetrator. 

The perpetrator subsequently obtained a gun and shot his mother in law.

The Court held that “The authorities also could not rely on the victim’s 
withdrawals.

The State was held to have breached its obligation to take reasonable 
measures to protect the victim wife and the deceased mother-in-law 

Practices from other countries

In many countries, withdrawal by the victim/survivor, even if 
exercised voluntarily, does not automatically result in the 
dismissal of the case or remission of punishment. The 
prosecution has the discretion whether to proceed or other 

The State also takes measures to address the victim/survivors 
fears and needs (for example, protection from retribution, 
provision of training so that the victim/survivor may be 
financially independent, relocation of victim/survivor). 

In other countries, the State may enforce a mandatory 
prosecution or no-drop policy. 
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Forgiveness, voluntary compensation and 
mitigation under the Penal Code

There is no right to withdraw either by the victim/survivor or 
his/her representative under the Penal Code. 

The Penal Code in art. 213(10) does refer to the ability of victims 
(not representatives) to forgive. 

Art. 213(7) provides that the accused may also voluntarily give 
compensation for the loss suffered resulting from the 
commission of the crime. 

Forgiveness or voluntary compensation constitutes mitigating 
circumstances of criminal responsibility. As a result of which, 
the punishment may be reduced (articles 214 and 215) but not 
dismissed or withdrawn.

What are the possible reasons for difference in approach 
between EVAW Law and the Penal Code?

Compensation under the Penal Code

Compensation is payable under the for loss 
sustained by the victim/survivor. Art. 14  provides for –

Return of acquired property through crime or similar property 
or the value of the property;

Compensation for the inflicted loss, including material and 
moral, even if the specific provisions have not provided for 
compensation;

The loss may be assessed by experts appointed by the court.
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Compensation under EVAW Law

Compensation under EVAW Law is similar to the compensation 
provided under art. 41. Art. 41 states, 

Perpetrators of crimes mentioned in this law shall, in 
addition to the prescribed punishments, taking into 
account the circumstances be convicted to compensation.

Separate from compensation payable under art. 41, a sexual 
assault accused under paragraphs 1 and 2 of art. 17, shall also be 
convicted to pay an amount equivalent to dowry (Mahre Mesl) 
to the victim [art. 17(3)]. 

As art. 17(3) does not refer to ‘compensation’ it does not 
preclude the victim/survivor of sexual assault from applying for 
compensation under art. 41. Therefore the sexual assault victim 
may apply for compensation under art. 41 and dowry under art. 
17(3).

Loss or damage to be compensated

The compensation ordered by the Court under articles 14 of the Penal Code 
and art. 41 of the EVAW Law are akin to damages paid for losses incurred 
through the commission of the crime.

The harm or loss for which compensation or reparation may be ordered –
physical and psychological injury;
loss of economic activity or income;
cost of medical treatment;
legal cost;
social stigma or loss of social standing or reputation; 
cost of alternative accommodation and transport;
reintegration into family and communal life;
property damage; and
cost of childcare. 

This compensation or is different from the voluntary compensation under 
art. 213(6) of the Penal Code (see above). Art. 213(6) refers to 
compensation paid after a settlement and possibly mediation. 



257MODULE PRESENTATIONS AND NARRATIVES (ENGLISH)

M
O

D
U

LE 9

Compensation under Criminal Procedure Code

Another right to compensation can be found under the Criminal 
Procedure Code and such claim will be heard first under Art. 189. 

Article 189: Filing Private Right Claim: A person who sustains a loss due to 
a crime can file a claim for compensation together with the criminal case 
before the primary court that is proceeding with the criminal case. 

The person who can file under this article is not restricted to the 
victim/survivor.

In a murder case, the plaintiff can be the victim’s/survivor’s next of kin.

However, if the criminal case has been heard and the verdict issued, the 
victim/survivor or her next of kin/heir can file the case in a civil court after 
the criminal court’s decision has been finalized. 

Activity
Form 5 groups. Discuss the following hypotheticals:

Fatima and Umar were married. Umar frequently beats and abuses Fatima but she 
has stayed in the marriage without complaint for the sake of her daughters, Aziza 
and Zubaidah. After 10 years, Fatima could no longer take the constant abuse, 
beatings and threats and lodged a police report. At that time, Aziza was 8 and 
Zubaidah was 10.

During investigations, the prosecutor explained to Fatima the detriments of formal 
justice. If she pursued the claims, she was told, Umar may be jailed and her family 
will be broken and reduced to poverty. The prosecutor also told Fatima that since 
the beatings and abuse were ‘light’, she should not complain.
Discuss  -

If Fatima agreed to withdraw her case -
The conduct of the prosecutor. 

Whether the judge has the discretion to accept or reject the withdrawals in 
Fatima’s case? Please provide the arguments for your answer?

If Fatima does not agree to withdraw –
Can Fatima claim compensation? How will you assess the compensation?
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One evening, Umar came home without his daughter Aziza, then aged 13, and told his 
wife, Fatima that he had married Aziza to his creditor, Hashim. Hashim promised to 
forgive Umar’s debt if Aziza marries him. 

A few weeks later, Zubaidah told one of her friends, Nadya, that she heard her parents 
argue about Aziza’s marriage. Nadya told her parents who lodged a police report.

During investigation, the prosecutor asked Aziza if she knew what would happen if the 
case is continued. When she said she did not, the prosecutor advised Aziza to talk to 
Hashim.  At the trial, Aziza informed the court that she would like to withdraw the case. 

When questioned by the judge, Farida told the Court she was terrified of Hashim but 
was also terrified of being separated from him. She did not think that her father would 
take her back. 

Discuss –
The conduct of the prosecutor. 
The possible charges against Hashim, Umar and Fatima. 
Does the prosecution require consent to initiate the case. If so, whose consent?

Whether the judge has the discretion to accept or reject Aziza’s withdrawal? Please 
provide the arguments for your answer?
Can the judge order compensation so Farida will not be forced to return to Hashim?

(Group 3)

You and your team have been appointed to look into the following in 
relation to art. 39 of EVAW Law and brief the Attorney General  and 
Ministry of Women.

What happens if a victim/survivor withdraws  from prosecuting 
a case of beating but later dies from complications as a result 
of the beating. Can the case proceed?
Is it possible to accept that withdrawal is voluntary in cases 
involving buying and selling of women, giving ba’ad and forced 
marriage? If so, what precautions should be taken to make sure 
that the withdrawals are voluntary?
Is withdrawal voluntary if it is induced by fear and 
financial/economic dependence? What  action should the 
State/MOWA take under these circumstances?
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(Group 4)

You and your team have been appointed to look into the following in 
relation to art. 39 of EVAW Law and brief the Attorney General  and 
Ministry of Women.

Is buying and selling of women (art. 24) of less gravity than 
forced prostitution? Why is withdrawal allowed in buying and 
selling of women but not in forced prostitution?

In an underage marriage, who can withdraw the case? The child 
victim or her guardian/family or the husband/his family? If her 
family, is there conflict of interest as they may likely also be the 
perpetrators?

In forced addiction (art. 32), does the victim have the capacity to 
withdraw her case? If so, what precautions must be taken? 

Farida had complications when giving birth to their sixth child. She informed her 
husband, Hussein, that she was unable to have sexual intercourse until she has 
healed. He insisted that he had a right to have sex with her and proceeded to beat 
her and to force her to have sexual intercourse. She sustained serious injuries which 
aggravated her situation and caused her to sink into depression. The hospital staff 
reported to the police. 

Discuss –

The possible charges against Hussein;

During investigation, Mullah Rasool, who is distantly related to Hussein, volunteered 
to mediate. Concerned over preserving family unity, the prosecutor agreed. Mullah 
Rasool later reported that Farida had agreed to withdraw the case. He produced a 
written agreement signed  by Farida.

Discuss

Whether the prosecutor should have agreed to the mediation;

Whether the mediation was properly conducted. If so, why? If not, why not?

Whether Farida can withdraw? If so, whether the prosecutor/court has the discretion to 
accept or reject Farida’s withdrawal. If not, why not? Please provide your arguments for the 
answer.
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Mediation and alternative dispute resolution

Mediation remains a source for opportunity and concern. Mediators 
should receive proper training on issues related to VAW including –

nature of the violence against women;
socio-politico-cultural context, causes and consequence of VAW;
unequal gendered power dynamics;
religious sanctions against violence against women;
theory and objective of law in eliminating violence;
State obligation in eliminating all forms of violence, including 
violence against women; and 
human rights norms.

“Law enforcement officers usually treat cases of violence as if they 
occur between two equal parties, or as if both parties have financial, 
social and familial support, which is seldom the case. This is of serious 
concern where women are frequently directed to reconcile with 
perpetrators rather than file a complaint. 

Sentiments of law enforcement officers & judges

Preference to talk it out with
perpetrators

Blaming the victim/survivor

Need to protect the institution of
the family

Tolerance of violence against
women
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State action or inaction in VAW influences the mainstream discourses 
that tolerates or accepts violence against women. Trivializing the 
violence, discouraging women from pursuing their case, or stating that 
the law is detrimental does not foster women’s confidence in the law. 

Mediation should be undertaken only when victims/survivors are safe 
and have real options. Extreme care must be taken to ensure that 
victims/survivors are not under pressure during mediation. 

Each party to the mediation must agree to mediate of his/her own 
volition and  free will, is not under duress or undue influence; and has 
not been coerced or intimidated to do so. 
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Mediation should not be made available for grave and serious offences. 

Mediation should especially not be made available (and may in fact be 
unlawful) where victims/survivors are unable to withdraw the case under 
EVAW Law, such as sexual assault, disclosure of identity of raped 
victim/survivor, forced prostitution, burning or using chemical substances, 
self-immolation or suicide Ibid.

The aim of mediation should not be family unity, but rather family integrity, 
(healthier and stronger through removal of violence) and by ensuring the 
safety and security of women and girls, respect for the human dignity and 
worth of every individual in the family as well as fulfillment of the rights of 
women and girls (See objective of the EVAW Law) 

States must also be vigilant against intimidation through financial 
settlements particularly when child victims are involved and pressure is 
exerted on them.

Thank you!
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Objectives of the Session 

To understand withdrawal 
To avoid the abuse of victim’s/survivor’s right to withdraw
Mediation – when is it appropriate?
Compensation
Forgiveness

While it is important for victims/survivors have control and agency over the conduct of 
proceedings on their behalf, it is important also for the State to discharge its obligation to 
eliminate violence against women and meet the objectives of EVAW Law.

o Article 2. This law has the following objectives:

1.  Ensuring Sharia and legal rights and protecting the human dignity of women.

2. Maintaining family integrity and fighting against customs, traditions and practices 
which contradict Islamic Sharia and cause violence against women.

3. Protecting women who are victims or at risk of violence.

4. Preventing violence against women.

5. Providing public awareness and training on violence against women.

6. Prosecuting perpetrators of violence against women.

Module 9:
ELIMINATION OF VIOLENCE  
AGAINST WOMEN LAW AND  
PENAL CODE: WITHDRAWAL,  

COMPENSATION, AND MEDIATION
(Narrative)
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Withdrawal and Forgiveness 

Withdrawal under EVAW Law

Article 39 of EVAW Law stipulates that all prosecution of offences under articles 22 – 39 
shall be conducted based on the complaint of the victim/survivor or her representative. 
Art. 39(2) allows the victim/survivor the ability to withdraw her case under articles 22 – 39 
at any stage of prosecution (detection, investigation, trial or conviction) which results in the 
dismissal of proceedings and imposition of punishment.
The victim/survivor is not allowed to withdraw any case pertaining to sexual assault, 
disclosure of identity of raped victim/survivor, forced prostitution, burning or using chemical 
substances, self-immolation or suicide.
Articles 22 – 39 consists of – injury, causing disability and beating, buying and selling of 
women (24), giving ba’ad (25), forced marriage (26), prohibiting from marriage (27), 
underage marriage (28), abusing, humiliating and intimidating a woman (29), harassment 
(30), forced isolation (31), forced addiction (32), depriving from inheritance (33), prohibiting 
access to personal property (34), prohibiting right to education, access to health services and 
work (35), forced labour (36), marrying more than one wife (37) and denial of relationship 
(38).
Article 22 (2) refers to the serious crime of murder under articles 546 – 566 of the Penal 
Code. This includes murder (546), coercion in murder (548), incitement to suicide (547), 
hiding of victim’s body (550), battery and aggravated battery resulting in death (551 & 553) 
and manslaughter (556).
Taken together, the range of crimes in which victim/survivor may withdraw, covers almost all 
of the conceivable violence against women except sexual assault and forcible prostitution.
In criminal cases, the State and its officials, are the ones that control the criminal process 
and retain the discretion on whether to proceed with the case. State intervention in criminal 
cases is necessary to protect public interest; this includes preventing the commission of 
criminal acts, promoting and protecting the health and security of individuals as well as 
prosecuting and punishing those who commit criminal acts.
Care must be taken in the implementation of art. 39 of EVAW Law. While the objective may 
be to provide the victim/survivor with autonomy and control over the prosecution of the 
case, the effect may also be tantamount to the State abdicating its obligation to confront, 
punish and end violence against women on the basis that the victim had not lodged a report 
or withdrawn the report.

o In the case of Opuz v Turkey, the State of Turkey argued that they could not proceed with 
the investigation and prosecution of the case as the victims (the perpetrators wife and 
mother-in-law) had on multiple occasions, after lodging reports of violence committed 
by the perpetrator (who had beaten and threatened to kill them) and applying for protec-
tion orders, withdrawn their reports. The facts indicate that such withdrawals were due 
to threats and intimidation by the perpetrator. The perpetrator subsequently obtained a 
gun of the Court held that “The authorities also could not rely on the victim’s attitude for 
their failure to take adequate measures which could prevent the likelihood of an aggres-
sor carrying out his threats against the physical integrity of the victim.” The Court never-
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theless held that the State have breached its obligation to take reasonable measures to 
protect the victim wife and the deceased mother-in-law.1

Furthermore, the evaluation of the effectiveness of criminal law depends on its ability to 
prevent recidivism, rehabilitate perpetrators, prepare them for reintegration and deter others 
from committing similar offences.2 Otherwise, recidivism and impunity will result in the 
continued normalization of violence.
Criminal justice therefore must solve the contest between the right of the victim to maintain 
control and agency over the prosecutorial process and the obligation and accountability of 
the State to protect public interest and eliminate violence.
In many countries, withdrawal by the victim/survivor, even if exercised voluntarily, does not 
automatically result in the dismissal of the case or remission of punishment. The prosecution 
retains the discretion whether to proceed or otherwise. In exercising their discretion, 
prosecutors may consider the interest of the State in eliminating violence against women, 
removing impunity, punishing the perpetrator and addressing the victim/survivors fears and 
needs (for example, protection from retribution, provision of training so that the victim/
survivor may be financially independent, relocation of victim/survivor). 
In other countries, the State may enforce a mandatory prosecution or no-drop policy. In 
these countries, the prosecutor has no choice but to proceed. These countries have opted 
for and exhibited a strong inclination for mandatory prosecution because withdrawal or 
simply abandonment of cases of violence against women from report to conviction is a major 
problem that challenges enforcement of the law and exacerbates impunity.

Forgiveness, voluntary compensation and Mitigation under penal code

On the other hand, there is no right to withdraw either by the victim/survivor or his/her 
representative under the Penal Code. 
The Penal Code in art. 213(10) does refer to the ability of victims (not representatives) to 
forgive. 
Art. 213(6) provides that the accused may also voluntarily give compensation for the loss 
suffered resulting from the commission of the crime. 
Forgiveness or voluntary compensation constitute mitigating circumstances of criminal 
responsibility. As a result of which, the punishment may be reduced (articles 214 and 215) 
but not dismissed.

DIFFERENCE IN APPROACH OF EVAW LAW AND PENAL CODE

EVAW Law allows the victim/survivor at any time to withdraw her complaint (although some crimes 
are exempted) resulting in dismissal of the case or remission of the punishment.  On the other 
hand, the Penal Code does not. Unlike under the EVAW Law, these acts (forgiveness and voluntary 

1 Opuz v. Turkey, (2009), ECHR, App. No. 33401/02. Judgment dated 9 June 2009. Available at file:///Users/zarizana/
Downloads/001-92945.pdf (last accessed 3 Nov. 2018)

2 See also, UN General Assembly, Report of the Secretary General: In-depth study on all forms of violence against women, supra n. 
143, para 76. 



266 TRAINING ON ACCESS TO JUSTICE AND VIOLENCE AGAINST WOMEN LAWS—TRAINING MANUAL FOR PROSECUTORS

M
O

D
U

LE
 9

compensation) constitute mitigating circumstance to reduce the punishment but not dismiss or 
acquit the accused (see article 214 and 215).

Compensation

Compensation is provided under the 

o Penal Code;

o EVAW Law; and 

o Criminal Procedure Code.

PENAL CODE

Compensation is payable under the Penal Code for loss sustained by the victim/survivor. Art. 
14  provides for –

o Return of acquired property through crime or similar property or the value of the property;

o Compensation for the inflicted loss, including material and moral, even if the specific 
provisions have not provided for compensation;

o The loss may be assessed by experts appointed by the court.

EVAW LAW

Compensation under EVAW Law is similar to the compensation provided under art. 41 of the 
EVAW law. Art. 41 states, 

o Perpetrators of crimes mentioned in this law shall, in addition to the prescribed punishments, 
taking into account the circumstances be convicted to compensation.

Separate from compensation payable under art. 41, a sexual assault accused under 
paragraphs 1 and 2 of art. 17, shall also be convicted to pay an amount equivalent to dowry 
(Mahre Mesl) to the victim [art. 17(3)].
Therefore the sexual assault victim may apply for compensation under art. 41 and dowry 
under art. 17(3).

COMPENSATION FOR LOSS/DAMAGE

The compensation ordered by the Court under articles 14 of the Penal Code and art. 41 of 
the EVAW Law are akin to damages paid for losses incurred through the commission of the 
crime.
The harm or loss for which compensation or reparation may be ordered includes –

o physical and psychological injury;

o loss of economic activity or income;
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o cost of medical treatment;

o legal cost;

o social stigma or loss of social standing or reputation; 

o cost of alternative accommodation and transport;

o reintegration into family and communal life;

o property damage; and

o cost of childcare. 

This compensation or reparation is different from the voluntary compensation under art. 
213(6) of the Penal Code (see above). Art. 213(6) refers to compensation paid after a 
settlement and possibly mediation.

CRIMINAL PROCEDURE CODE

Another right to compensation can be found under the Criminal Procedure Code and such 
claim will be heard first. 

o Article 189: Filing Private Right Claim

a. A person who sustains a loss due to a crime can file a claim for compensation together 
with the criminal case before the primary court that is proceeding with the criminal 
case. 

o The person who can file under this article is not restricted to the victim/survivor as the 
article refers to ‘a person who sustains loss’. In a murder case, the plaintiff can be the 
victim’s/survivor’s next of kin.

o However, if the criminal case has been heard and the verdict issued, the victim/survivor or 
her next of kin/heir can file the case in a civil court after the criminal court’s decision has 
been finalized. 

ACTIVITY 1

Form 5 groups. Discuss the following hypotheticals:

Hypothetical 1 (Group 1)

Fatima and Umar were married. Umar frequently beats and abuses Fatima but she has stayed in 
the marriage without complaint for the sake of her daughters, Aziza and Zubaidah. After 10 years, 
Fatima could no longer take the constant abuse, beatings and threats and lodged a police report. 
At that time, Aziza was 8 and Zubaidah was 10.

During investigations, the prosecutor explained to Fatima the detriments of formal justice. If she 
pursued the claims, she was told, Umar may be jailed and her family will be broken and reduced 
to poverty. The prosecutor also told Fatima that since the beatings and abuse were ‘light’, she 
should not complain.
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Discuss  - 

If Fatima agreed to withdraw her case -

The conduct of the prosecutor. 
Whether the judge has the discretion to accept or reject the withdrawals in Fatima’s case? 
Please provide the arguments for your answer?

If Fatima does not agree to withdraw –

Can Fatima claim compensation? How will you assess the compensation?

Hypothetical 2 (Group 2)

One evening, Umar came home without his daughter Aziza, then aged 13, and told his wife, Fati-
ma that he had married Aziza to his creditor, Hashim. Hashim promised to forgive Umar’s debt if 
Aziza marries him. 
A few weeks later, Zubaidah told one of her friends, Nadya, that she heard her parents argue 
about Aziza’s marriage. Nadya told her parents who lodged a police report.
During investigation, the prosecutor asked Aziza if she knew what would happen if the case is 
continued. When she said she did not, the prosecutor advised Aziza to talk to Hashim.  At the 
trial, Aziza informed the court that she would like to withdraw the case. 

The judge cleared the court. When questioned by the judge, Farida told the Court she was terri-
fied of Hashim but was also terrified of being separated from him. She had nowhere to go and did 
not think that her father would take her back. 

Discuss –
The conduct of the prosecutor. 
The possible charges against Hashim, Umar and Fatima. 
Does the prosecution require consent to initiate the case. If so, whose consent?
Whether the judge has the discretion to accept or reject Aziza’s withdrawal? Please provide 
the arguments for your answer?
Can the judge order compensation so Farida will not be forced to return to Hashim?

Hypothetical 3 (Group 3)

You and your team have been appointed to look into the following in relation to art. 39 of EVAW 
Law and brief the Attorney General  and Ministry of Women.

What happens if a victim/survivor withdraws  from prosecuting a case of beating but later 
dies from complications as a result of the beating. Can the case proceed?
Is it possible to accept that withdrawal is voluntary in cases involving buying and selling of 
women, giving ba’ad and forced marriage? If so, what precautions should be taken to make 
sure that the withdrawals are voluntary?
Is withdrawal voluntary if it is induced by fear and financial/economic dependence? What  
action should the State/MOWA take under these circumstances?
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Hypothetical 4 (Group 4)

You and your team have been appointed to look into the following in relation to art. 39 of EVAW 
Law and brief the Attorney General  and Ministry of Women. 

Is buying and selling of women (art. 24) of less gravity than forced prostitution? Why is 
withdrawal allowed in buying and selling of women but not in forced prostitution?
In an underage marriage, who can withdraw the case? The child victim or her guardian/family 
or the husband/his family? If her family, is there conflict of interest as they may likely also be 
the perpetrators?
In forced addiction (art. 32), does the victim have the capacity to withdraw her case? If so, 
what precautions must be taken? 

Hypothetical 5 (Group 5)

Farida had complications when giving birth to their sixth child which made having sexual inter-
course painful. She informed her husband, Hussein, that she was unable to have sexual inter-
course until she has healed. He insisted that he had a right to have sex with her and proceeded to 
beat her and to force her to have sexual intercourse. She sustained serious injuries which aggra-
vated her situation and caused her to sink into depression.

The hospital staff reported to the police. 

Discuss –
The possible charges against Hussein, if any;

During investigation, Mullah Rasool, who is distantly related to Hussein, volunteered to mediate. 
Concerned over preserving family unity, the prosecutor agreed. Mullah Rasool later reported to 
the prosecutor that Farida has agreed to withdraw the case. He produced a written agreement 
signed by Farida.

Discuss –
Whether the prosecutor should have agreed to the mediation;
Whether the mediation was properly conducted. If so, why? If not, why not?
Whether Farida can withdraw? If so, whether the prosecutor/court has the discretion to 
accept or reject Farida’s withdrawal. If not, why not? Please provide your arguments for the 
answer.

Mediation and Alternative Dispute Resolution

Mediation remains a source for opportunity and concern. Mediators should receive proper 
training on issues related to VAW including –

o nature of the violence against women;

o socio-politico-cultural context, causes and consequence of violence against women;

o unequal gendered power dynamics;
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o religious sanctions against violence against women;

o theory and objective of law in eliminating violence;

o State obligation in eliminating all forms of violence, including violence against women; and 

o human rights norms.

“Law enforcement officers usually treat cases of violence as if they occur between two 
equal parties, or as if both parties have financial, social and familial support, which is seldom 
the case. This is of serious concern where women are frequently directed to reconcile with 
perpetrators rather than file a complaint.”3 
In a survey conducted with civil society organisation handling violence against women in the 
Asia Pacific region, respondents were asked about sentiments of the police, prosecutor and 
judiciary.4 These sentiments are directly linked to the level of women’s confidence that the 
law will assist victims/survivors to stop the violence and prosecute the perpetrator.

Sentiments of police, prosecutors and judiciary (Asia Pacific)
[n=58; 1 = not al all, 5=very much)]

State action or inaction in violence against women influences the mainstream discourses that 
tolerates or accepts violence against women. Trivializing the violence, discouraging women 
from pursuing their case, or stating that the law is detrimental does not foster women’s 
confidence in the law. This directly impacts victims’/survivors’ confidence in the prosecution 
process and the court. 
Experience has shown that extreme care must be taken to ensure that victims/survivors 
are not under pressure during mediation, which should be undertaken only when victims/
survivors are safe and have real options. 5

Each party to the mediation must agree to enter into mediation of his/her own volition and  
free will, is not under duress or undue influence; and has not been coerced or intimidated to 
do so. 
Mediation should also not be made available for grave and serious offences. 
Mediatin should especially not be made available (and may in fact be unlawful) where 

3 Abdul Aziz & Moussa, Due Diligence Framework (2016)
4 Due Diligence Project survey. See Abdul Aziz and Moussa, Due Diligence Framework, p.59
5 There has been consistent accounts of victims/survivors being coerced or pressured by family, community and sometimes 

State officials into accepting mediation. Justice and Impunity: Mediation of Criminal Offences of Violence against Women, 
UNAMA, (2018)
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victims/survivors are unable to withdraw the case under EVAW Law, such as sexual assault, 
disclosure of identity of raped victim/survivor, forced prostitution, burning or using chemical 
substances, self-immolation or suicide.6

The aim of mediation should not be family unity, but rather family integrity, namely how to 
make the family healthier and stronger through elimination of violence generally, and more 
particularly, by ensuring the safety and security of women and girls in the family as well as 
children in the family. Family integrity respects human dignity and worth of every individual in 
the family as well as fulfillment of the rights of women and girls (see objective of EVAW Law 
above) .
States must also be vigilant against intimidation through financial settlements particularly 
when child victims are involved and pressure is exerted on them by their families or 
settlement is made by their families on their behalf.7

6 Despite this, mediation of the five serious offences which cannot be withdrawn were still being undertaken. See Justice and 
Impunity: Mediation of Criminal Offences of Violence against Women, UNAMA, (2018).

7 Ibid.
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Introduction

In this session we will be discussing about how 
women are treated in the court environment and 
about ways in which their experience of the court 
system may be able to be improved, by reference to 
best practice.

Objectives

Discuss:
the challenges faced by women witnesses in the 
justice system 
the physical environment of the EVAW courts both 
outside and inside
court processes 
court conduct and language
best practices internationally
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TOPIC 1 CHALLENGES FACED BY WOMEN WITNESSES IN 
THE JUSTICE SYSTEM
Before women come to court

already experienced distressing, unresponsive, or even 
positively aggressive conduct by police and others
stressful conduct from family members or community
do not report violence offences because of :
shame, concern about family and societal reactions

fear that they will be humiliated, stigmatised, arrested or 
have other forms of violence inflicted on them by accused 
family or community 
fear about the overall process of the criminal justice system 
particularly the case in relation to sexual violence and 
domestic violence

common experience that authorities frequently fail to act on 
complaints with due diligence to investigate and prosecute, or 
even put pressure on the women to withdraw their complaints

Reporting to police
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Appearing in Court
Just appearing in court is distressing for a woman
For judges and prosecutors, because for them it is just a 
familiar workplace
Court rooms are formal rooms and in formal buildings of 
one style or another. 
Clothing worn and where people sit and their proximity. 

In particular as to where the accused sits/stands in 
relation to where the victim sits
Formal language
Only a couple of metres separate the victim and the 
accused. 
This close proximity can be a particular source of distress 
for female victims

EVAW Court
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Giving evidence 
Women go to court often not knowing what to 
expect and what to do, except in a very basic form
Imagine for a moment what you would feel like
Having to evidence often about intimate conduct in 
relation to a sexual assault upon them. 
Before strangers, a minimum of about 6 people, 
some of them being male (defence counsel, police 
officer and  accused) 
Closely examined by 3 judges and defence counsel
Have conduct and reputation criticized
Not knowing whether you will be believed
Feel re-victimised 

, (G.R. No. 113029, Feb. 8, 
1996) (Philippines)

“With all the attendant social consequences such a 
classification [being a rape victim] brings, many rape 
cases go naturally unreported, and those which 
manage to reach the authorities are routinely treated 
in a manner so demeaning to the victim's dignity that 
the psychological ordeal and injury is repeated again 
and again in the hands of inexperienced, untrained 
and oftentimes callous investigators and court room 
participants”
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Topic 2 Physical Environment of Court
Inside and outside 

Courts around the world are making significant 
modifications to the way in which courts look 
Make them less formidable and more welcoming for 
witnesses. 
This is subject to many factors including the availability of 
finances
Key concerns are protecting women complainant’s and 

witnesses against threats, harassment and other harm 
before, during and after legal proceedings, including 
outside the court room
Best practice includes witness support officers to meet 
the witness and take them to a safe place to wait

Outside the Court
The places where courts are can be very busy 
accused persons being brought from the jails to 
attend court
families of the accused persons
other victims, witnesses and lawyers in other cases
very confusing and very intimidating for women 
victims
They do not know where to go and safely sit in a 
place where they will not be harassed or intimidated 
by the proximity of the accused and/or the accused’s 
family
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Inside the Court room
Creating a calm, organised court environment 
inside the court can sometimes be difficult.
There may be court staff going to and fro and 
files or documents being taken in and out, or 
other actions taking place in the court room 
itself. 
Making a witness feel comfortable they 
give their evidence is increasingly seen as a very 
important role for a judge and a prosecutor
Examples of best practice 

Article 53 Criminal Procedure Code
Protective measures for the witnesses

Article 53:
(1) The attorney office or the court may, considering the existing 

circumstances, conduct one or more of the following protective 
measures through issuing a dictum to protect the witness:

(3) Hiding physical and appearance characteristics of the witness shall 
be done in following ways:
1. Provision of testimony from behind of a non-transparent curtain.
2. Provision of testimony through technical machines changing audio 
and vision.
3. Concurrently airing the answers from another place through closed-
circuit television which is connected live to the court room.
4. Hearing confessions and testimonies and answers of the witness by 
use of visual tapes before the court session, with presence of only the 
defense attorney of the accused during visual recording. 
5. Temporarily taking the accused out of the court room if the witness 
refuses to testify in presence of the accused or if the witness does not 
tell the reality in presence of the accused. In such cases, the defense 
attorney or legal assistant may stay in the court room and ask questions 
from the witness. Upon the return of the accused to the court room, 
the testimony of the witness will be read for the accused. 
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Activity 1
Plenary Discussion on the following questions  
Question 1. 
What is the procedure required for the attorney office or 
the Court to issue “a dictum” before these measures are 
implemented: 

When is an assessment made in relation to the needs 
of a witness? 
Is it before they actually come into the court room? 
Who makes that assessment and how is it 
implemented?. 

Question 2. Are some, if not all of these facilities available 
in the court rooms at the present time?
Question 3. How often are any of these measures, or any 
variations of them, implemented? 

Topic 3 Court Processes
Recent best practice example from Lahore

The Trial Gender Based Violence (GBV) Court Lahore was set up in 
November 2017 

Prior to the court being set up there was very close proximity between 
accused, the victim, the defence advocate, prosecutor and judge 

All except the judge were required to stand throughout. 

It was difficult and intimidating for all, especially the victim

The defence advocate would stand up right next to the victim and face 
her during questioning

Modifications were made to the Court. 
Lawyers were given a bar table set away from the judge and the 
accused and victim.
A seat and place was made for a female support office near the 

victim. 
Seats, water, tissues and air conditioning were provided for all. 
A closed circuit TV was enabled to be used for GBV cases in the 
court.
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Gender Based Violence (GBV)
Court Lahore November 2017

Entrance to the court Inside the court

GBV court 

Screen for “witness”
Position of closed circuit 
television
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GBV Court 

Distances between judge 
lawyers and  “accused” D

Practice Note issued by the High Court 
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Content of practice note

Protection orders before, during and after court 
hearings 
Protection of witness by police on arrival at court
Female support officers and their role
Waiting room 
Use of closed circuit TV or screen 
Trial processes 

Taking evidence
Questioning of victims and witnesses
Questions by defence counsel vetted by the judge 
before they can put to the victim

Procedures for judge to follow when victims and 
other witnesses either refuse to give evidence, back 
away from an earlier statement or seek to withdraw 
their complaint

Training of judges

In addition, specialized training for judges on gender 
sensitization for such a specialized court, was 
provided and it included a Module on “Children as 
Witnesses – giving evidence in court”
“Train the trainer” training  was provided to enable 
judges to be able to provide the training themselves
Modules were prepared on gender sensitization to 
form part of the regular training for all judges 
through the Punjab Judicial Academy
Although the GBV Court in Lahore differs from the 
EVAW courts, there are many features which may 
provide ideas for further improvement
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Topic 4 Conduct and Language
A worldwide concern expressed by female victims, 
particularly in relation to sexual offences, is that the 
content of questions, the language used and the manner 
of questioning is a matter of distress for them 
Frequently questions are: 

insulting 
imply that they are less credible than male witnesses
stereotyping them because of the way they look or 
appear in court
they are frequently aggressively questioned, 
particularly by defence counsel

Best practice has endeavoured to curb these adverse 
practices to enable them to give their best evidence and 
not be intimidated by the nature and manner of the 
questions

Legislation in Afghanistan
Article 6 of the Criminal Procedure Code
(1)The victim and the claimer of (victim’s 
right) shall have the following rights during phases of 
judicial prosecution:

1. The right to fair treatment, respect for human     
dignity and maintenance of personal respect
…

(2) The police, attorney office and court shall adopt 
necessary measures in their related areas to make the 
rights stated under clause (1) of this article accessible 
to the victim.
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Article 220 Criminal Procedure Code

Referring the questions to the witnesses
Article 220:
(1) The court may, for clarifying the truth, refer any 
questions to the witnesses or allow the parties to 
ask questions from the witnesses. 
(2) The court shall prevent questions which are not 
related to the case or their referral to the 
witnesses is not allowed.
(3) The court shall prohibit any explicit and implicit 
words or gestures which may disturb the thoughts
of the witnesses or scare them.
… 

Article 220(2) 
(2) The court shall prevent questions which are not related 
to the case or their referral to the witnesses is not 
allowed.
This sub-clause requires the court to prohibit two types of 
questions:

Questions which are  “ ” or 
Questions  where there referral is “ ” 
The court must prohibit such questions
There is no discretion for the court to allow such 
questions
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Questions which are “ ”

questions which are are those which 
have no bearing on a fact or issue in the case 
It could be a question about a topic or fact which is 
irrelevant to any element of the crime, or
A question which not relevant to an issue of the 
credibility of a witness

Questions “ ” to be referred 
The reference to prohibit referring questions which are “

is very broadly expressed. 
There could be many reasons why a question should not be 
allowed

It makes no sense and cannot be understood
It is unfair and for example a child would understand the 
real meaning
It is not put in a proper way, it is an assertion

If a questioner puts a question in the form of an
rather than a it is not a legitimate way to ask a 
question. This is sometimes called “ ”
because it directs the witness to answer the question the way 
the questioner wants
This type of questioning is intimidating for vulnerable witnesses 
who have a known tendency to be easily undermined or 
answer “yes” to put by a person in 
authority
It is called “ ”.



286 TRAINING ON ACCESS TO JUSTICE AND VIOLENCE AGAINST WOMEN LAWS—TRAINING MANUAL FOR PROSECUTORS

M
O

D
U

LE
 10

Questions “ ” to be referred
Vulnerable witnesses include women who have been 
the subject of sexual or violent offences, or illiterate 
and poor persons, or persons with a compromised 
mental ability, or children
A witness, particularly a vulnerable witness, should 
be asked questions in such a way that they can 
answer them using their own words, their own 
language and in the manner they choose to express 
themselves
This is the best chance for witnesses to be able to 
give their best evidence, which is the goal of fair 
treatment in a courtroom 
It is also the best way for the court to obtain truthful 
evidence

Article 220(3)

(3) The court shall prohibit any explicit and implicit 
words or gestures which may disturb the thoughts of 
the witnesses or scare them

Prohibits both the and the of 
questioning of a witness 
It is also mandatory
There is no discretion of a judge to allow such 
questions to be asked
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“Explicit and implicit words…which may 
disturb thoughts”

This phrase is broadly expressed 
Words which would “disturb thoughts” of witnesses, 
would be “explicit” use of words to a witness which 
are insulting, rude, disrespectful, demeaning, or 
contemptuous or sarcastic to them
Sometimes such words may have strong cultural 
overtones and “imply” different meanings in 
different parts of the country. It may not be the word 
itself but the context in which it is used and the 
person to whom it is directed

“Explicit and implicit words…which may…scare” 
Some words also in their context may scare a witness 
Particularly if it is linked to the manner of asking a 
questions
Staring threateningly at a witness
Words can be said in a quiet threatening way, or they 
could be loud and direct
Often the words are accompanied by facial 
expressions which add to the effect on a witness
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“gestures”

Every culture has non-verbal hand or body 
movements or gestures that can be rude, sexual, 
insulting or are intended to be threatening and 
intimidating
These can sometimes be very subtle but equally 
powerful and adversely affect the concentration of 
the witness or scare them 
These too are prohibited

Conduct by others in the Court

Another issue is the ability of the court to prohibit 
other persons in the courtroom who talk or whisper 
or use facial expressions or gesticulations in a way 
which may also disturb or scare the witness
Every court has inherent power to control behaviour 

of all persons in its own court
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Conduct by Prosecutors
• It is of course assumed that the type of conduct

which is prohibited in Article 220 would also be
applicable to prosecutors

• This would be expected as prosecutors must set the
best example at all times in relation to treating
witnesses fairly and with dignity and respect

• One case which recognised the importance of judges
using appropriate language in their judgments is

, 1996 AIR 1393;
1996 SCC (2) 384 (Anand J) (India, Supreme Court)

• This is also applicable to prosecutors and judges in
the language used to questionfemale victims as well as
the way they are referred to in any submissions in Court

, 1996 AIR 
1393; 1996 SCC (2) 384 (Anand J) (India, Supreme 
Court)
‘The trial court not only erroneously disbelieved 
the prosecutrix, but quite uncharitably and 
unjustifiably even characterised her as a girl “of 
loose morals” or “such type of a girl”.  …  We 
must express our strong disapproval of the 
approach of the trial court and its casting a 
stigma on the character of the prosecutrix.  The 
observations lack sobriety expected of a judge.  
…  The courts are expected to use self-restraint
while recording such findings which have larger 
repercussions so far as the future of the victim of 
the sex crime is concerned and even wider 
implications on the society as a whole – where 
the victim of crime is discouraged – the criminal 
encouraged and in turn crime gets rewarded!”
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Other forms of questions
Worldwide experience is that women are frequently 
exposed to questions in courts which are unfair and 
inappropriate:

misleading or confusing questions which they do not 
understand
rapid questions which can upset them and make them 
feel pressurised, intimidated or flustered
harassing questions, such as asking the same 
questions over and over again in the hope of wearing 
down a witness or getting a different answer
offensive questions suggesting that the woman is to 
blame as she: 
-should not have been out by herself that time of 
night or in that place
-should not have been dressed in the way she was or 
doing what she did

Other forms of questions (continued)
questions which demonstrate either ignorance or a lack 
of awareness of the effect that violence has against 
women, particularly in relation to sexual offences such as 
rape: 

examples are expecting women to complain 
straightaway or expecting them to physically fight or 
resist a person who tries to rape them, or 
suggesting that men are unable to control their sexual 
urges when “provoked” by a woman’s behaviour

questions which stereotype women and expect that all 
women should behave in the exactly same way in 
response to offences committed against them
in particular, that women should respond like an idealised 
“good woman” would be expected to respond
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Women may respond differently

Activity 2

Divide into 4 groups 
Groups 1 and 3 will have the same topics 
Groups 2 and 4 will have the same topics
Each group will answer the questions and report to 
the plenary and an open discussion will follow 
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Groups 1 and 3
A. Do you consider that the questions below offend Article 220 or should otherwise be 
prohibited and give brief reasons for your answer.

B. If you consider a question should be prohibited, could the question be reworded so 
that it would not be prohibited? If so how? 

Questions put to victim who complains of rape 

1. Did you not think about the shame you would bring to your family by agreeing to 
meet this boy at 8 o’clock at night?

2. How can you call it rape when you did not even try to push him away or shout out?

3. What else did you think would happen when you went into that street at night?

4. Clearly you made this lying story up over the 7 days before you complained to the 
police.

Questions put to victim who complains of beating

5. Your brother told you not to be friends with Mariam because she is not a good girl. 
But instead - you went over and stayed at her house (19 yr old woman) 

6. How can you seriously tell us that your husband did this to you when you were 
visiting your parent’s and you did not say a single word to them?

7. Of course your father would be angry when he told you to come straight home by 5 
o’clock and instead you went to a girlfriend’s house and got home at 6 o’clock. (15 yr 
old girl)

Groups 2 and 4
A. Do you consider that the questions below offend Article 220 or should otherwise be 
prohibited and give brief reasons for your answer.

B. If you consider a question should be prohibited, could the question be reworded so 
that it would not be prohibited? If so how? 

Questions put to victim who complains of rape 

8.  When you came home, all of your family with there. You could have told any one of 
them about the rape, but you said nothing.

9.What else would you expect to happen when you went into the room with that man?

10. You do you realise that you are accusing a friend of your father’s and the most 
respected man in your community with this shocking behaviour. 

11. Your parents were in the next room sleeping, but you did not even bother to call out.( 
8 year old girl alleging rape by an uncle)

Questions put to victim who complains of beating 

12. Your father previously told you not to meet this man, what else would you expect 
him to do when you were betrothed to another? 

13. Your husband had told you many times not to go out without asking his permission. 
Yet you disobeyed him. 

14. A good wife would expect to be slapped across the face for what you said to your 
husband
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Topic 5 Best Practice  improvements for Court  
In Afghanistan there is already legislation to enable 
the Court to address inappropriate and unfair 
questions and behaviour towards victims in court 
under the Criminal Procedure Code and the courts 
inherent power to control behaviour in its own court 
This could be enhanced by specific training on this 
issue so that its scope is fully appreciated
Improving safety and security and comfort for 
women on arrival at the court, for example use of 
Female Support Officers
Finding ways to at least have moveable screens in 
place for protection of female victims when giving 
evidence and otherwise implement the provisions in 
Article 53 of the Criminal Procedure Act

Screen for female victim
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Other Best Practice  improvements for Court

Developing a Practice Note or similar to improve and 
also provide guidance and greater consistency on 
EVAW court practices 
Having special child witness training for taking 
statements from child victims by prosecutors and for 
taking evidence by judges in the court, and also to 
curb inappropriate questioning by defence counsel

Ways for Prosecutors to reduce unconscious bias
• The biggest messages from research is that:
• More time should be spent reviewing the facts

before making a decision
• Be able to articulate sound reasons why a particular

approach has been taken to gather or use evidence
and why particular conclusions have been made
about the credibility of witnesses

• Slow down the decision making process and avoid
making instant decisions about the credibility of
witnesses

• Think twice and reflect on whether they are allowing
stereotyping of female witnesses and unconscious
bias to creep into their work and decision making

National Centre for State Courts. Helping Courts Address Implicit bias:
Strategies to Reduce the Influence of Implicit Bias.
https://www.law.georgetown.edu/faculty staff/resources/upload/addressing
implicit bias in state courts copy.pdf
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Module 10:
COURT ENVIRONMENT AND 

CONDUCT
(Narrative)

Introduction 

In this session we will be discussing about how women are treated in the court environment and 
about ways in which their experience of the court system may be able to be improved, by reference 
to best practice.

Objectives are to discuss:
the challenges faced by women witnesses in the justice system 
the physical environment of the EVAW courts both outside and inside
court processes 
Court conduct and language
Best practices 

Topic 1 Challenges Faced by Women Witnesses in the 
Justice System

BEFORE WOMEN COME TO COURT

Worldwide it is found that before women come to the courts they have often already 
experienced distressing and sometimes unresponsive, or even positively aggressive conduct 
by police and other law enforcers, quite apart from any other stressful conduct by family 
members or others in their community.
It is well recognised that women often do not report violation of their rights to the authorities 
for fear that they will be humiliated, stigmatised, arrested or have other forms of violence 
inflicted upon them, including by law enforcement officials.
It is also well recognised that women often do not report violence offences because of 
shame, concern about family and societal reactions and concern or fear about the overall 
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process of the criminal justice system. This is particularly the case in relation to sexual 
violence and domestic violence.
it is also a common experience that even if women lodge complaints, authorities frequently 
fail to act with due diligence to investigate and prosecute, or even put pressure on the 
women to withdraw their complaints.
Each of these features is also true in Afghanistan as reports1 and your own experience reveals 
this.

As a consequence women do not feel confident even before they step into a courtroom and 
have a great fear of the whole process.

APPEARING IN COURT

Just appearing in court is distressing for a woman.
Sometimes these things are forgotten by judges and prosecutors, because for them it is just a 
familiar workplace and they do not see it through the eyes of the female victim.
Although court rooms vary significantly in Afghanistan depending on whether  the courts is 
in a major city, remote provinces and all places in between. They are still formal rooms and in 
formal buildings of one style or another. 
The layout within the court, although more intimate than many other courts around the 
world, still has a formality with the arrangement of where people sit and the proximity of 
everybody. In particular as to where the accused sits/stands in relation to where the victim 
sits. 

1  For example AIHRC (2018) P 14: AIHRC (Spring 1392(2013)) National Inquiry Report. 
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The descriptions which we have been given during the needs assessment by all participants 
was that space is confined and only a couple of metres separate the victim and the accused. 
This close proximity is a particular source of distress for female victims. 

GIVING EVIDENCE

Women go to court often not knowing what to expect and what to do, except in a very basic 
form.
Women are asked to give their evidence, often about intimate conduct in relation to a sexual 
assault upon them. They have to tell this before strangers, a minimum of about 6 people, 
some of them being male (defence counsel, police officer as well as the accused). 
Imagine for a moment what you would feel like if you had to give intimate details about a 
sexual experience in your own life and to give all of the information as to who, when, where 
and what happened, in sequence and in detail. 
Add into that situation, the fear of women knowing that their conduct and reputation is likely 
to be the subject of adverse scrutiny by three judges and defence counsel.
This is an experience which women worldwide described as feeling “re-victimised” and 
feeling that they are the ones on trial and not the accused.
Finally, knowing that three judges are going to be deciding whether to believe them or not. 
It is well to remember this when one is conducting a case in the EVAW Court. It is so easy to 
take this environment for granted.
A court in the Philippines in its judgement, recognised women’s experiences of the court 
system:

People v. Melivo, (G.R. No. 113029, Feb. 8, 1996) (Philippines)

“With all the attendant social consequences such a classification [being a rape victim] brings, many 
rape cases go naturally unreported, and those which manage to reach the authorities are routinely 
treated in a manner so demeaning to the victim’s dignity that the psychological ordeal and injury is 
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repeated again and again in the hands of inexperienced, untrained and oftentimes callous investiga-
tors and court room participants”

Topic 2  The Physical Environment of the EVAW Courts Outside 
and Inside 

Courts around the world are making significant modifications to the way in which courts look and 
to make them less formidable and more welcoming for witnesses. Obviously this is subject to many 
factors including the availability of finances.

Key concerns are protecting women complainant’s and witnesses against threats, harassment and 
other harm before, during and after legal proceedings, including outside the court room.

Outside Court Room

The places where courts are, are often very busy. There are accused being brought from 
the jails to attend court. There are the families of the accused. There may be other victims, 
accused and witnesses in other cases. There are lawyers. All of this can be very confusing and 
very intimidating for women victims. 
They do not know where to go and they do not where they can safely sit in a place where 
they will not be harassed or intimidated by the proximity of the accused and/or the accused’s 
family.
Creating a safe and protective environment outside the courtroom is a very important aspect 
to ensure that the female victim is given fair treatment and is not already feeling stressed or 
intimidated before she even starts to give her evidence in court. 
For example, efforts are made in other countries, to enable them to be in a separate and to 
have “witness support persons” to escort them to a safe place before giving their evidence. 
These are persons employed by the courts, but sometimes they can be police officers or 
similar
Women witnesses who are breastfeeding are often accommodated in a court area which 
allows them to nurse. They are also accommodated during court processes to enable them to 
adequate breaks to attend to an infant.

Inside Court Room

Creating a calm, organised court environment inside the court can sometimes be difficult. 
There may be court staff going to and fro and files or documents being taken in and out, or 
other actions taking place in the court room itself. 
Making a witness feel comfortable they give their evidence is increasingly seen as a 
very important role for a judge and a prosecutor. It has a twofold function of assisting the 
witness to give their best evidence, but also to give them an appreciation that prosecutors are 
there to assist them and the judges are there to listen to what they say. 
Best practice includes a prosecutor making sure that before a victim goes to court, the 
victim understands the following. This can be done by the Investigating Prosecutor and then 
preferably reinforced by the Primary Prosecutor just before they give their evidence:
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o the overall court process

o what will happen in the court, the roles of everyone and where everyone will be sitting

o the role of the prosecutor

o what the judges will do and the type of questions which the judges may ask

o explain it is important not to answer a question which they do not understand

o they can take their time to answer questions and not feel pressured  

o reassure them that it alright to say that they “do not understand” a question (this is hard 
for a witness to say as they do not want to look silly in court) 

o it is alright for them to say “I do not remember” or “I am not sure “and not just try to guess 
what might have happened in answer to a question

o that the victim can tell them if they need to take a break and they will then ask the court 

Just generally calming them down and telling them they will be fine.

Another big concern for women victims is their proximity to and the sight of the accused in 
the EVAW Courts. EVAW court rooms vary and some have limited if any table space, seating 
is close and a number of people need to be accommodated, including of course the three 
judges. In this situation there is a need for creativity and flexibility so as to be able to make 
the best possible adjustments to address the concern of the victims about the placement 
and view of the accused.
Afghanistan already has legislation which recognises that special protective measures are 
needed for victims and witnesses and that is a responsibility of both prosecutors and judges.

Article 53 of the Criminal Procedure Code 

Article 53 of the Criminal Procedure Code includes the following relevant provisions.

 Protective measures for the witnesses

Article 53:

The attorney office or the court may, considering the existing circumstances, conduct one or 
more of the following protective measures through issuing a dictum to protect the witness:
…
Hiding physical and appearance characteristics of the witness shall be done in following ways:

1. Provision of testimony from behind of a non-transparent curtain.

2. Provision of testimony through technical machines changing audio and vision.

3. Concurrently airing the answers from another place through closed-circuit television 
which is connected live to the court room.

4. Hearing confessions and testimonies and answers of the witness by use of visual tapes 
before the court session, with presence of only the defense attorney of the accused 
during visual recording. 
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5. Temporarily taking the accused out of the court room if the witness refuses to testify 
in presence of the accused or if the witness does not tell the reality in presence of the 
accused. In such cases, the defense attorney or legal assistant may stay in the court 
room and ask questions from the witness. Upon the return of the accused to the court 
room, the testimony of the witness will be read for the accused. 

The procedures set out in clause (3) sub-clauses 1-5 would fit with best practice. But the 
issue is, how often are they implemented? 
During our Needs Assessment, we heard that it was not common practice to implement sub 
clauses 1- 4, but we did have examples given to us of certain variations of sub clause 5 being 
implemented in some circumstances in the court.

Activity 1

Plenary Discussion on the following question  

Question 1. What is the procedure required for the attorney office or the Court to issue “a 
dictum” before these measures are implemented: 

 (1)  when is an assessment made in relation to the needs of a witness? 
 (2) Is it before they actually come into the court room? 
 (3) Who makes that assessment and how is it implemented?. 

Question 2. Are some, if not all of these facilities available in the court rooms at the present 
time?

Question 3. How often are any of these measures, or any variations of them, implemented?

Question 4. Are there any Practice Notes or some similar document available to judges 
and prosecutors to guide them on the use of these measures so that they can be easily and 
consistently implemented?

Topic 3 Court Processes

Recent Best Practice Example from Lahore Pakistan

The Trial Gender Based Violence (GBV) Court Lahore was set up in November 2017 

Prior to the court being set up there was very close proximity between accused, the victim, the defence 
advocate, prosecutor and judge. They were all together, almost in a line. All except the judge were 
required to stand throughout. It was difficult and intimidating for all, especially the victim, as the defence 
advocate would stand up right next to the victim when questioning her. 

Modifications were made to the Court. Lawyers were given a bar table set away from the judge and the 
accused and victim. A seat and place was made for a female support office near the victim. Seats, water, 
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tissues and air conditioning were provided for all. A closed circuit TV was enabled to be used for GBV 
cases in the court.    
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Practice Note for the GBV Court 

A Practice Note was developed and then issued as a Direction as to the procedures and processes 
to be followed in the Court 

Content of the Practice Note 

 The Practice Note for the operation of the GBV court incorporates world best practice taking into 
account the Pakistani law and cultural context. It includes:

protection orders for women before, during and after court hearings 
protection of women on arrival in the court by police
female support officers for the victim
waiting room 
the way in which closed circuit TV could be used for taking evidence
the use of a moveable screen
trial processes
taking evidence
questioning of witnesses including questions to be put by defence counsel are to be 
vetted by the judge before they can put to the victims
procedures for judge to follow when victims and other witnesses either refuse to 
give evidence or back away from their earlier statement, or wish to withdraw their 
complaint
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In addition the setting up of the court was supported by special training for judges on gender 
sensitization for such a specialized court and it included a Module on “Children as Witnesses 
– giving evidence in court”. Also, “train the trainer” programs to enable judges to conduct 
their own training. Further, modules to be used as part of regular training for all judges in the 
Punjab Judicial Academy.  
Although the court precinct in Lahore is larger than other courts in Pakistan and it also differs 
from the size of EVAW courts, many of these features may provide ideas for improvement for 
women witnesses in Afghanistan. 

Topic 4 Court Conduct and Language 

A worldwide concern expressed by female victims, particularly in relation to sexual offences, 
is that the content of questions the language used and the manner in which they are 
questioned is a matter of distress for them. Frequently questions are insulting, imply that 
they are less credible than male witnesses, stereotyping them because of the way they look 
or appear in court and they are frequently aggressively questioned, particularly by defence 
counsel.
Best practice has endeavoured to curb these adverse practices to ensure that women and 
indeed all witnesses are able to give their best evidence and not be intimidated by the nature 
and manner of the questioning.
Most courts have articles within legislation that express that victims have the right to fair 
treatment and be given information about the procedures and that they are questioned fairly. 
Afghanistan is no exception.

Article 6 of the Criminal Procedure Code includes the following:

Article 6:

(1.) The victim and the claimer of haq-ul-abd (victim’s right) shall have the following rights 
during phases of judicial prosecution:

1. The right to fair treatment, respect for human dignity and maintenance of personal 
respect

2. …

3.  The right to be present during the process of judicial prosecution and asking particular 
questions from the accused in battery and homicide cases

(2). The police, attorney office and court shall adopt necessary measures in their related areas 
to make the rights stated under clause (1) of this article accessible to the victim. 
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Article 220 Criminal Procedure Code

Further, Article 220 Criminal Procedure Code includes the following provisions:

Referring the questions to the witnesses

Article 220:

(1). The court may, for clarifying the truth, refer any questions to the witnesses or allow the 
parties to ask questions from the witnesses. 

(2). The court shall prevent questions which are not related to the case or their referral to the 
witnesses is not allowed 

(3). The court shall prohibit any explicit and implicit words or gestures which may disturb the 
thoughts of the witnesses or scare them…

Article 220 (2)

Article 220 (2), provides: 

(2) The court shall prevent questions which are not related to the case or their referral to the 
witnesses is not allowed

This sub-clause requires the court to prohibit two types of questions:  ones which are 
“ ” to the case or questions which to the witnesses that are “ ”. It is 
mandatory and the court must ensure that such questions are not permitted. There is no 
discretion for the court to allow such questions. 
Questions which are “not related” to the case are those which have no bearing on an issue 
in the case. It could be a topic or fact which is irrelevant to any element of the crime, or a 
question which not relevant to an issue of credibility of a witness. 
The reference to prohibit referring questions which are “ It is very broadly 
expressed. There could be many reasons why a question should not be allowed of a witness.
It could be where the question is “ ” because it is not a legitimate question, for 
example, because it makes no sense, or it cannot be understood. Or a question should 
be “not allowed” because it is unfair, as the witness is, for example, a child and would not 
understand the real meaning of what is being asked of them. Or a question should be “

” because it is not put in a proper way. 
An example of a question not being put in a proper way is if it is not in fact a question to 
which a witness is able to answer, “yes” or “no”, but instead it is an assertion. 
For example, “Your father told you to go home” is not a question, it is an assertion. It is 
directing the witness to the answer the assertion in the way the questioner wants, which is 
to get the answer “yes”. Instead the proper way of asking the question would have been “Did 
your father tell you to go home?” which allows the witness to answer “yes” or “no” and add an 
explanation as to their version on the topic. Or to say “I don’t remember” or even “I am not 
sure”. An assertion is not a question and it should not be allowed.  
It is well known, particularly in a criminal context, that vulnerable witnesses (which include 
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women who have been the subject of sexual or violent offences, or illiterate and poor 
persons, or persons with a compromised mental ability), have a known tendency to be 
easily undermined or answer “yes” to assertions or directive questioning put by a person in 
authority. 
The tendency to answer “yes” in this situation is so well recognised that it is referred to as 
“confirmatory bias”. It is particularly true of children who are questioned in a directive in that 
way. An example of this would be an assertion posed as a question such as “You are lying 
because you want to punish the accused”. This should not be allowed. It is not a question but 
instead two assertions in the one statement, one of lying and the second wanting to punish 
the accused.     
A court has a duty to ensure fairness in the way questions are referred to a witness to answer. 
A witness, particularly a vulnerable witness, should be asked questions in such a way that 
they can answer them using their own words, their own language and in the manner they 
choose to express themselves. This is the best chance for witnesses to be able to give their 
best evidence, which is the goal of fair treatment in a courtroom. It is also the best way for the 
court to obtain truthful evidence. 

Article 220(3)

Article 220 (3) deals with both the and the of questioning of a witness. It is 
also mandatory. There is no discretion of a judge to allow such questions to be asked. 

“Explicit and implicit words…which may disturb thoughts”

This phrase is broadly expressed. In referring to words which “disturb thoughts” of witnesses, 
it would prohibit “explicit” use of words to a witness which are insulting, rude, disrespectful, 
demeaning, or contemptuous or sarcastic to them. Sometimes such words may have strong 
cultural overtones and “imply” different meanings in different parts of the country. It may not 
be the word itself but the context in which it is used and the person to whom it is directed. 

“Explicit and implicit words…which may…scare them” 

Some words also in their context may scare a witness, particularly if it is linked to the manner 
of asking a questions or even staring threateningly at a witness with or without saying 
anything. Words can be said in a quiet threatening way, or they could be loud and direct. 
Often the words are accompanied by facial expressions which add to the effect on a witness.

 
“gestures”

Every culture has non-verbal hand or body movements or gestures that can be rude, sexual, 
insulting or are intended to be threatening and intimidating. These can sometimes be very 
subtle but equally powerful and adversely affect the concentration of the witness or scare 
them. These too are prohibited.
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Conduct by Others in the Court 

Another issue is the ability of the court to prohibit other persons in the courtroom who talk 
or whisper or use facial expressions or gesticulations in a way which may also disturb or scare 
the witness. Every court has inherent power to control behaviour of all persons in its own 
court.  

Conduct by Prosecutors

It is of course assumed that the type of conduct which is prohibited in Article 220 would also 
be applicable to prosecutors if they are permitted to ask questions.. This would be expected 
as prosecutors must set the best example at all times in relation to treating witnesses fairly 
and with dignity and respect. 
One case which recognised the importance of judges using appropriate language in their 
judgments is State of Punjab v. Gurmit Singh & Ors, 1996 AIR 1393; 1996 SCC (2) 384 (Anand 
J) (India, Supreme Court)

 ‘The trial court not only erroneously disbelieved the prosecutrix, but quite uncharita-
bly and unjustifiably even characterised her as a girl “of loose morals” or “such type of a 
girl”.  …  We must express our strong disapproval of the approach of the trial court and 
its casting a stigma on the character of the prosecutrix.  The observations lack sobriety 
expected of a judge.  …  The courts are expected to use self-restraint while recording such 
findings which have larger repercussions so far as the future of the victim of the sex crime 
is concerned and even wider implications on the society as a whole – where the victim of 
crime is discouraged – the criminal encouraged and in turn crime gets rewarded!”

While this case was directing attention to the language of Judges in a judgment, the same can 
also be said to be applicable to the way prosecutors and judges as well as defence counsel 
should use language in questioning female victims in court as well as the way they are 
referred to in any submissions in Court. 

Other Forms of Questions  

Worldwide experience is that women are frequently exposed to questions in courts which are unfair 
and inappropriate. 

misleading or confusing questions which they do not understand,
rapid questions which can upset them and make them feel pressurised, intimidated or 
flustered,
harassing questions, such as asking the same questions over and over again in the hope of 
wearing down a witness or getting a different answer,
offensive questions suggesting that the woman is to blame as she: 

should not have been out by herself that time of night or in that place
should not have been dressed in the way she was or doing what she did.

questions which demonstrate either ignorance or a lack of awareness of the effect that 
violence has against women, particularly in relation to sexual offences such as rape: 
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examples are expecting women to complain straightaway or expecting them to 
physically fight or resist a person who tries to rape them, or  
suggesting that men are unable to control their sexual urges when “provoked” by a 
woman’s behaviour. 

questions which stereotype women and expect that all women should behave in the exactly 
same way in response to offences committed against them. In particular that women should 
respond like an idealised “good woman” would be expected to respond.

This type of questioning could fall within Article 220 and should be not allowed.    

Women Responding Differently 
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Activity 2 

Divide into 4 groups 
Groups 1 and 3 will have the same topics 
Groups 2 and 4 will have the same topics
Each group will answer the questions and report to the plenary and an open discussion will follow 

Groups 1 and 3 

A. Do you consider that the questions below offend Article 220 or should otherwise be prohib-
ited and give brief reasons for your answer.

B. If you consider a question should be prohibited, could the question be reworded so that it 
would not be prohibited? If so how? 

Questions put to victim who complains of rape

1. Did you not think about the shame you would bring to your family by agreeing to meet this 
boy at 8 o’clock at night?

2. How can you call it rape when you did not even try to push him away or shout out?
3. What else did you think would happen when you went into that street at night?
4. Clearly you made this lying story up over the 7 days before you complained to the police.

Questions put to victim who complains of beating

5. Your brother told you not to be friends with Mariam because she is not a good girl. But 
instead - you went over and stayed at her house (19 yr old woman) 

6. How can you seriously tell us that your husband did this to you when you were visiting your 
parent’s and you did not say a single word to them?

7. Of course your father would be angry when he told you to come straight home by 5 o’clock 
and instead you went to a girlfriend’s house and got home at 6 o’clock. (15 yr old girl)

==============================================================================

Groups 2 and 4 

A. Do you consider that the questions below offend Article 220 or should otherwise be prohib-
ited and give brief reasons for your answer.

B. If you consider a question should be prohibited, could the question be reworded so that it 
would not be prohibited? If so how? 

Questions put to victim who complains of rape 

8. When you came home, all of your family with there. You could have told any one of them 
about the rape, but you said nothing.

9. What else would you expect to happen when you went into the room with that man?
10. You do you realise that you are accusing a friend of your father’s and the most respected man 

in your community with this shocking behaviour.
11. Your parents were in the next room sleeping, but you did not even bother to call out.( 8 year 

old girl alleging rape by an uncle)
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Questions put to victim who complains of beating 

12. Your father previously told you not to meet this man, what else would you expect him to do 
when you were betrothed to another? 

13. Your husband had told you many times not to go out without asking his permission. Yet you 
disobeyed him. 

14. A good wife would expect to be slapped across the face for what you said to your husband. 

Topic 5 Best Practices

Improvements for Female Witnesses in Court 

In Afghanistan there is already legislation to enable the Court to address inappropriate and 
unfair questions and behaviour towards victims in court under the Criminal Procedure Code 
and the courts inherent power to control behaviour in its own court. This could be enhanced 
by specific training on this issue so that its scope is fully appreciated.
Improving safety and security and comfort for women on arrival at the court, for example use 
of Female Support Officers 
Finding ways to at least have moveable screens in place for protection of female victims 
when giving evidence and otherwise implement the provisions in Article 53 of the Criminal 
Procedure Act.
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Developing a Practice Note or similar to improve and also provide guidance and greater 
consistency on EVAW court practices 
Having special child witness training for taking statements from child victims by prosecutors 
and for taking evidence by judges in the court, and also to curb inappropriate questioning by 
defence counsel. 

Ways for Prosecutors to Reduce Unconscious Bias

The biggest messages from research  which is relevant not only for Judges but also prosecutors is 
that:
 Prosecutors should spend more time reviewing the facts before making a decision.

Be able to articulate sound reasons why they have taken a particular approach to gathering 
or use evidence and why they have drawn particular conclusions about the credibility of 
witnesses;
Slow down their decision making process and avoid making instant decisions about the 
credibility of witnesses; 

Think twice and reflect on whether they are allowing stereotyping of female witnesses and uncon-
scious bias to creep into any aspect of their work and decision making.

2 National Centre for State Courts. Helping Courts Address Implicit bias: Strategies to Reduce the Influence of Implicit Bias. 
https://www.law.georgetown.edu/faculty-staff/resources/upload/addressing-implicit-bias-in-state-courts-copy.pdf
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Zarizana Abdul Aziz
Zarizana Abdul Aziz was involved in legal reform initiatives on gender 
equality and anti-violence legislative reform initiatives in Timor Leste, 
Bangladesh, Indonesia, Malaysia, Maldives, Myanmar and Afghan-
istan and in constitutional dialogues in the Middle East post Arab 
Spring. She trained lawyers, scholars and religious scholars to draft 
and oversaw the drafting of the Women Empowerment and Protec-
tion of Women Qanun for Indonesia (Aceh), was consultant-drafter 
of the Women’s Gender Equality Law for the Maldives and technical 
consultant relating to Afghanistan’s Elimination of Violence against 
Women Law.

Ms. Abdul Aziz was Human Rights Fellow and subsequently visiting scholar at Columbia University, New 
York, USA. Ms. Abdul Aziz was also adjunct professor and visiting scholar at Northeastern University 
School of Law, Boston, USA and is currently adjunct professor at George Washington University.. 

Ms. Abdul Aziz is a legal trainer, having trained lawyers, judges, civil society advocates, religious scholars 
and government officials in several countries. Ms. Abdul Aziz served as Chair of Women Living Under 
Muslim Laws. She also served as co-chairperson of the Human Rights Committee of the Malaysian Bar 
Council and President of the Women’s Crisis Centre (now Women’s Centre for Change) in Malaysia. 
Most recently, she was shortlisted for the UN Working Group on Discrimination against Women in Law 
and Practice (Asia-Pacific representative).  

Ms. Abdul Aziz is currently director of the Due Diligence Project and had developed tools and guidelines 
on State responsibility and accountability based on the international legal principle of due diligence. She 
works with governments and civil society to close the implementation gap between law, policy and prac-
tice in relation to discrimination and violence against women.
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Irum Ahsan
Irum Ahsan completed her legal education from the London School 
of Economics and Political Science. Before joining the Asian Devel-
opment Bank (ADB), she practiced on contentious and non-conten-
tious legal matters in Pakistan. In addition, Irum taught law at various 
prestigious institutions. 

At ADB, she works in the Office of the General Counsel as Principal 
Counsel, where she advises on multi-sector projects for inclusive 
growth. Irum currently leads the Law and Policy Reform Program 
(LPR) with her projects focused on areas such as environmental 
and climate change adjudication and enforcement, legal literacy for 
women, corporate governance, energy laws, and regional cooperation. ADB’s LPR work is based on the 
premise that a functioning legal system – anchored by the Rule of Law – is an essential component of 
sustainable development. Her work has led to the establishment of the Asian Judges Network on Envi-
ronment, the first such network in the world; more than 6 green courts in Asia; and Asia’s first gender-
based violence court in Pakistan. 

Irum has also organized several symposiums for Chief Justices on environmental and climate change 
laws, and presented her work at numerous international forums. She is also a member of ADB’s Gover-
nance, Gender and Environment Thematic Groups. 

Irum is an active advocate for gender consciousness and for women’s rights and passionately steers 
the gender discussion in ADB. Her work led to ADB winning the 2018 Financial Times Most Innovative 
In-House Legal Team in Asia and the Pacific Award, and the Innovation in Rule of Law and Access to 
Justice Award.
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Masiha Fayez has a Masters degree in Policy and Public Adminis-
tration and a B.A in Law and Political Science degree from Kabul 
University. She has 16 years of working experience on human rights, 
women’s rights, and access to justice areas with the Women Civil 
Society Unit of the US Embassy, Afghanistan Research and Evalu-
ation Unit (AREU), Asian Development Bank (ADB), UN Women, 
Medica Afghanistan, Women Support Organization, Afghan 
Women’s Lawyers Counsel (AWLC) and Afghanistan National 
Assembly. 

She started her career as a trainer and program manager with AWLC 
in 2003 and graduated from a defense lawyers’ course. She worked with Medica Afghanistan as defense 
lawyer from 2004-2009 and provided legal support to women and girls. She was promoted to different 
positions in the same organization (MA WSO) as Program Manager of the Legal Aid Program, as Legal 
Advisor, and as Head of Advocacy. She worked with UN Women as Gender and Legislation Adviser, as 
well as Senior Advisor with the Ministry of Women’s Affairs (MOWA). She also played an active role in 
gender responsiveness law reform in Afghanistan by providing technical support to MOWA, the Minis-
try of Justice, AWN, and the Afghan Women Judges Association. She worked with the US Embassy as 
Cultural Affairs Specialist with Women Civil Society Unit, as well as a consultant on Afghan Constitution 
Review with AREU. She also assisted the ADB Team in the Legal Literacy project. As of now, she is the 
Women Protection Center Team Lead in the International Development Law Organization.

She is a member of technical committees on law reform in Afghanistan, such as the Criminal Law Reform 
Working Group (CLRWG), as well as committees dealing with the Elimination of Violence Against 
Women (EVAW) Law, Anti-Harassment Law, and the Mediation Regulation, Anti-Discrimination Regula-
tion, Women Protection Regulation and Guidelines, and many others. As result has received appreciation 
letters from the Upper House, MOWA, and various other groups.
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Samar Minallah Khan 
Since obtaining her Mphil in Anthropology and Development from 
the University of Cambridge, United Kingdom, Ms. Khan has been 
challenging child marriages and various forms of culturally sanctioned 
forms of violence against women and girls. This she does by reaching 
out to different audiences through trainings and screenings of docu-
mentaries. She has been part of training programs at the National 
Judicial Academy, National Police Academy and the Civil Services 
Academy. 

Referred to by the media as ‘The Savior of Soul’,’ Women who Rock 
the world’, and ‘The Crusader with the Camera’, she continues to 
advocate against child marriages.

In parts of Pakistan, girls are given away as compensation to settle disputes or to pay for crimes commit-
ted by men in their family or tribe. The family receiving the girl can make her a child bride, enslaving her 
for the rest of her life. Swara, as this practice is known, was practiced in parts of Pakistan for generations—
until one woman, Samar Minallah Khan, used a camera to catalyze change.

In 2003, Ms. Khan created a documentary on ‘Swara’. Her goal was to raise awareness of the horrific 
custom and mobilize policymakers to abolish it. Thanks in part to her campaign, swara was made illegal in 
Pakistan in 2004. Dozens of girls were rescued. 

She did not stop there — she made sure that the law was implemented. She took the cause to Pakistanis 
of all backgrounds, even convincing truck drivers to paint anti-swara slogans on their vehicles. 

She sees her documentaries as a way to give voice to those who are seldom heard. Her films are made in 
regional languages and screened locally, so that people can relate and see themselves through her stories. 
She uses her lens to focus on unsung heroes within rural communities, such as Pakistani fathers who take 
enormous risks to stand up for their daughters. She believes in engaging men in order to end violence 
against women.

Ms. Khan has won several national and international awards including Vanguard Award 2015, DVF Award 
2015, Women With Wings 2014, Roberto Rossellini Award, Canon Premio Internationale, Vital Voices 
Global Leadership Award, Pakistan Women’s Day Award, The Asia Society Young Leader, Asia Founda-
tion’s Chang Lin Tein Fellowship, and Asia Society’s Perdita Huston Award. She serves on the board of 
various reputable organizations.
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The Hon. Dr. Robyn Layton AO QC 
The Hon. Dr. Robyn Layton is a former Supreme Court Judge of 
South Australia. Prior to her Supreme Court appointment, she was a 
barrister and Queen’s Counsel, then a Judge in the South Australian 
Industrial Court, and later a Deputy President of the Commonwealth 
Administrative Appeals Tribunal. As a judge in Australia, she was 
involved in developing and delivering judicial training courses on 
issues such as vulnerable witnesses including children and women in 
court. She and other judges produced a Bench book for all judges in 
Australia on children as witnesses. 

Dr. Layton was a Member and later the Chair of the Committee of 
Experts on Application of Conventions of International Labour Office (ILO), Geneva, from 1993 to 2008. 
She has been an ILO consultant since 2000 to the present time, delivering training for judges and lawyers 
in labour law and human rights standards internationally, particularly in Asia (the Philippines, Indonesia, 
Malaysia, Thailand, India and Bangladesh)

Currently Justice Layton is an Adjunct Professor at the School of Law, University of South Australia. She 
also works independently as a Judicial Education and Program Development Consultant and has previ-
ously been a consultant for the Asia Development Bank on a Gender Development Poverty Reduction 
Project for Women in Kazakhstan, Cambodia and the Philippines. Her recent publications have been as 
a co-author of a book on Evidence Law in Australia in 2017 and two publications on equal remuneration 
and the gender pay gap. She is an accredited judicial educator and a Fellow of the Commonwealth Judi-
cial Education Institute in Canada.
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Maria Cecilia T. Sicangco is Senior Legal and Policy Specialist 
(Consultant) under the Office of the General Counsel’s Law and 
Policy Reform Program. Her work includes environmental law, climate 
change law and policy, women’s legal literacy and access to justice in 
Islamic countries, gender sensitization, and energy and water sector 
regulation in Southeast Asia and small-island developing states 
(SIDS) in the Pacific.

Prior to joining ADB, Ms. Sicangco was a Fellow at the International 
Development Law Organization (IDLO) headquartered in Rome, 
Italy. IDLO is an international organization that supports develop-
ing and transitional economies in strengthening the rule of law to reduce poverty, stimulate sustainable 
economic and social development, and adhere to human rights commitments. 

She holds a Bachelor of Applied Economics and Accountancy double degree (cum laude) from De La 
Salle University and a Bachelor of Laws degree (cum laude, salutatorian) from the University of the Phil-
ippines. Thereafter, she pursued a Master of Laws in International Legal Studies degree from New York 
University where she was the Starr Foundation Global Scholar, Hauser Scholar, and Thomas M. Franck 
Scholar in International Law. 

She is qualified as an Attorney and Counsellor at Law in the State of New York (United States of Ameri-
ca) and the Republic of the Philippines.
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This training manual contains the presentations and narratives corresponding to each 
module of the Training on Access to Justice and Violence Against Women Laws. It 
comes with a flash disk that provides ready reference to the international and domestic 
laws, instruments, and jurisprudence discussed in the modules. 
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