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Executive Summary

Myanmar is the largest country in mainland Southeast Asia and strategically located with its
borders shared with peoples Republic of China (PRC), India, Bangladesh, the Lao People’s
Democratic Republic (Lao PDR), and Thailand. It also has a 2,800-kilometer (km) coastline
along the eastern side of the Bay of Bengal. In addition to its strategic location, Myanmar has
extensive energy and other natural resources. Since 2008, Myanmar has opened its economy
to international investment and is undertaking significant reforms with an aim to build an
inclusive society where its people will become participants of its economic development and on-
going integration into the regional and global economies. As part of that process, the Asian
Development Bank (ADB) has re-engaged with Myanmar and has commenced undertaking a
number of projects with significant investment in the country.

Myanmar has a relatively modern environmental policy but lacks a social safeguards policy to
address emerging social issues associated with development agenda that the country has set
for future. As one of the initiatives to build capacity within the country, the ADB in July 2012
approved the TA 7566-REG MYANMAR: Strengthening and Use of Country Safeguard System
(CSS). This ongoing Technical Assistance has four main components to build safeguard
understanding and awareness within the GoM. The four components included:

(a) a National Seminar and Training Workshop;

(b) coordination and cooperation with other development partners including
International financial institutions and bilateral agencies,

(c) astudy tour for GoM and civil society representatives;

(d) atraining and capacity needs assessment and a draft road map for the Government
of Myanmar for establishing its own country safeguard system.

The current subproject (TA 7566-Institutional Strengthening and Capacity Development for the
Ministry of Construction) is aimed to build up on the recommendations of the TA 7566-REG.

The scope of the Subproject TA7566: Institutional Strengthening and Capacity
Development for the Ministry of Construction includes the following three main outputs:

Output 1. Review of organization set-up of the MOC/PWD and existing capacity to address
environment and social safeguard issues in their operation and a Needs Assessment for
capacity development. Results of the assessment will lead to the proposed action plan to
strengthen capacity.

Output 2. Review of existing legal and regulatory framework for environment and social
safeguards and a comparative analysis with that of ADB’s SPS (2009), leading to equivalence
assessment and formulation of an action plan to address the gaps.

Output 3. Based on the output 1 & 2, development of planning and implementation guidelines
(Manual) on social and environment safeguards and training of MOC/PWD staff.

This Final Report (DFR) presents summary of findings, recommendations, and summary of
various outputs in the TA 7566 covering both the environmental and social safeguards.

Needs Assessment
The Needs Assessment of MOC (PWD) including a review of organizational set-up was carried
out to identify (i) how the environment and social safeguard issues have been dealt with by



MOC staff in project planning and implementation; and (ii) what are the needs of MOC (PWD)
staff for capacity building in social safeguard planning and implementation for the government
funded projects and as well the projects funded by international development and funding
agencies.

Currently there is no dedicated section or staff responsible for addressing safeguards issues in
development projects and the staff lacks awareness and understanding of safeguards
(environmental and social). There is therefore, a need for capacity building at all levels.

Review of Legal Framework

The review of existing legal and regulatory framework for environment and social safeguards
and a comparative analysis with that of ADB’s SPS (2009), leading to equivalence assessment
and formulation of an action plan to address the gaps was carried out under the TA.

As regards to the environmental safeguards the equivalence assessment indicates that
MOECAF/ECD laws and rules are in general similar to the ADB SPS requirements.

As regards to the social safeguards however, existing legal framework, provisions of the acts &
regulations in Myanmar are inadequate to efficiently identify and mitigate adverse impacts on
indigenous peoples and those arising due to land acquisition (involuntary resettlement) in
development projects in general, and those undertaken by the MOC in particular.

Due to the gap between the ADB’s SPS policy requirements and local acts and laws, and in the
absence of any consolidated policy on involuntary resettlement and supporting implementation
procedures there is an urgent need to take actions to fill the gaps and establish legal
framework(s) to address adverse impacts due to the development projects for both the
involuntary resettlement and ethnic minorities (indigenous peoples) in MOC operations.
Proposed Action Plan to fill the gap provides mainly following two options to MOC.

First option available to MOC is to follow the recommendations of the TA7566-REG that
proposes MOECAF to be the key ministry for oversight in social safeguards. The
recommendations included a list of specific actions required and proposed assistance by the
ADB to the GoM in strengthening its country safeguards systems. However, the proposed set of
actions did not provide any specific time-line.

The second option, which is also recommended under this TA (Subproject TA 7566) is for the
MOC to establish its institutional policy of social safeguards as an interim measure and until
such times the decision by the Union Government is taken and national legal framework on
social safeguards and such legal framework is put in place.

Capacity Building

Together with improving capacity of the staff on dealing with environmental and social
safeguards issues in project planning and implementation, MOC is recommended to establish a
safeguards sections (including social safeguards and environment) in the central level so as the
section could coordinate with various levels of MOC, relevant agencies and local general
administration authorities to plan and implement the safeguards properly for MOC'’s projects.

To increase awareness on safeguards issues two training workshops were organized under the
TA, one each for the environment and social safeguards. The workshops were organized for
MOC (PWD) staff from different levels of MOC and were attended by over 50 participants. Both
the workshops were well received by all the participants. The feedback from the participants
indicated that the primary objectives of the workshops: to increase awareness; and to introduce



objectives, procedures and methodologies for addressing safeguards issues in planning and
implementation of projects were fully achieved.

Technical Guidelines and Manuals

The safeguards training workshops were supported by technical guidelines and manuals on
environment and social safeguards. These manuals were provided to all the participants. The
participants found these manuals easy-to-use as a reference and practical guide for their day-
to-day operations.

TA Recommendations
Specific recommendations for institutional strengthening and to build capacity for environmental
and social safeguards under the TA included the following.

Environmental Safeguards

i) Approval and dissemination of MOC manual on Environmental Safeguards; and

ii) Active discussions with MOECAF regarding ECL and other draft regulations, including
environmental assessment procedures.

Social Safeguards

i) Formulation of MOC’s social safeguards policy, supported by implementation guidelines, as
an interim measures, to provide a legal context for MOC (PW) to address social safeguards in
its operations.

ii) Institutional Strengthening. MOC will need to undertake immediate steps for institutional
strengthening including establishing a department/sub-division with the sole responsibility to
oversee safeguards issues in MOC (PWD) operations and hiring experienced staff. Coupled
with establishment of safeguards unit, MOC is recommended to hire experienced senior
professional and technical staff in environment and social safeguards.

iii) MOC should continue to take urgent steps for building capacity among the MOC (PWD) staff
on sustainable basis. This may include project based training and providing opportunities to its
selected staff with greater exposure on international best practices in environment and social
safeguards through gaining more knowledge on how environment and social safeguards issues
are addressed in neighboring countries through short study tours.



1. Introduction

1.1 Background

Myanmar is the second largest country in Southeast Asia and strategically located with its
borders sharing with the Republic of China (PRC), India, Bangladesh, Lao Peoples’ Democratic
Republic (Lao PDR), and Thailand. It has a total land area of about 676,590 square kilometers
and a population of about 61.65 million in 2013". It has 2,800 km eastern coastline along the
Bay of Bengal. Myanmar's gross domestic product (GDP) reached an estimate of $55.320 billion
in 2011 with an average annual growth rate of 10% from 2000 to 2007. In addition to its
strategic location, Myanmar is endowed with vast energy and other natural resources. Its per
capita gross domestic product rose to about $1144 in 2011.2 Its economy has been gradually
shifting from an agriculture-based economy towards a more service-and industry-oriented
economy. The rapid growth of Myanmar's GDP is largely contributed by its energy exports.
Myanmar is one of the five energy exporters in Southeast Asia, mainly exporting crude oil,
natural gas, and coal. However, despite its rich natural resources and continuing inflow of
investments, Myanmar still remains one of the least developed economies of the world.

Myanmar is undergoing significant transition since its elections in 2008. Since 2008 Myanmar
has opened its economy to international investment, both in the private and public sector. In
2008, it prepared a new Constitution and has since been developing other laws. Myanmar has a
relatively modern environmental policy but lacks a social safeguards policy to address emerging
social issues associated with development agenda that the country has set for future. To ensure
that the Government of Myanmar (GoM) can cope with the rapid expansion while protecting its
people and environment, there is a need for it to develop a country safeguards system (CSS)
that meets the needs of Myanmar as well as the international community. A country’s policies
laws, regulations and practices aiming at avoiding, minimizing or mitigating /compensating
potential harmful environment and social impacts of development activities and established
institutions in charge of implementation taken together are referred to as Country Safeguards
Systems (CSS).

In 2012, the Asian Development Bank resumed operations in Myanmar, with an assistance
package for sustainable social and economic development and to build a foundation for further
reforms to alleviate poverty and foster growth. As of January 2014, the Asian Development
Bank had approved 28 projects in various sectors including the agriculture, energy, finance,
health, industry and trade, transport and water supply sectors. The World Bank and JICA have
similarly approved funds for a number of development projects. In parallel with the investment in
development projects, the ADB in July 2012 approved the TA 7566-REG MYANMAR:
Strengthening and Use of Country Safeguard System (CSS) with an aim to build capacity within
the country to address emerging social and environment issues associated with development
projects.  The Technical Assistance had four main components to build safeguard
understanding and awareness within the GoM. The four components included:

a. national Seminar and Training Workshop;
b. coordination and cooperation with other development partners including International
financial institutions and bilateral agencies;

! Basic Statistics, 2014, ADB, Economics and Research Department, April 2014.
2 United Nations Data, available at http://data.un.org/CountryProfile.aspx?crName=MYANMAR
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c. a study tour for GoM and civil society representatives; and
d. a training and capacity needs assessment and a draft road map for the Government of
Myanmar for establishing its own country safeguard system.

The Study under the TA identified, among others, an urgent need to develop laws and policies
in relation to social safeguards and to assist Myanmar with training to raise institutional capacity
in selected key ministries. The current subproject (TA 7566-Institutional Strengthening and
Capacity Development for the Ministry of Construction) is aimed to build up on the
recommendations of the TA7566.

The transport was identified as the key sector for ADB assistance in the Interim Country
Partnership Strategy: Myanmar, 2012—2014 and training and capacity building program was
considered as one of the potential area of support. Therefore, proposed subproject will focus on
capacity development of MOC/PWD, district offices, and local authorities. The implementing
agency for this subproject is the Ministry of Construction and its Public Works Department
(MOC/PWD) since it is responsible for all primary and secondary road networks.

1.2 Scope of TA 7566 Subproject

The scope of the Subproject TA7566: Institutional Strengthening and Capacity Development for
the Ministry of Construction includes a review of the legal framework in Myanmar on social and
environment safeguards and needs assessment of MOC (Department of Public works) for
capacity development.

The proposed TA includes following three main outputs:

Output 1. Review of organization set-up of the MOC/PWD at the head quarter and district
offices and existing capacity to address environment and social safeguard issues in their
operation and a Needs Assessment for capacity development. Results of the assessment will
lead to the proposed action plan to strengthen capacity.

Output 2. Review of existing legal and regulatory framework for environment and social
safeguards and a comparative analysis with that of ADB’s SPS (2009), leading to equivalence
assessment and formulation of an action plan to address the gaps.

Output 3. Based on the output 1 & 2, development of planning and implementation guidelines
(Manual) on social and environment safeguards and training of MOC/PWD staff. The guidelines
and manuals will be based on the ongoing TA/loan projects regardless of sector or source of
financing (Government, ADB, JICA), and improved/revised as necessary based on feedback
from participants and to ensure a common approach in safeguards planning and
implementation. The guidelines and manuals will be submitted to ADB and MOC/PWD for
review and approval. Other stakeholders (donors, ministries, civil society organizations) will also
be consulted during the process of drafting and finalizing the guidelines and manuals.



1.3 Structure of the Report

This report is the final report providing summary of various outputs and TA activities carried out
by both the environment and social safeguards teams. Environment safeguards team prepared
and submitted a standalone final report that is attached as Volume | to this Final Report. Key
issues from the Environmental Safeguards final report are included in this report. The contents
of the report are organized as below:

1. Chapter One includes general introduction and background of the TA 7566 including
expected outputs from the study;

2. Chapter Two contains mobilization and summary of activities by both the environment
and social safeguards teams;

3. Chapter Three includes summary of outputs for both the environment and social
safeguards;

4. Chapter Four includes a summary of key issues and way forwards for MOC; and

5. Chapter Five includes recommendation for capacity building in MOC/PWD highlighting
the focus areas for capacity building in environment and social safeguards.

This report is supported by the following standalone documents:

Volume | A: Final Report on Environment Safeguards;

Volume | B: Draft Manual on Environmental Safeguards

Volume Il A: MOC/PWD Needs Assessment Report on Social Safeguards;
Volume Il B: Review of Legal Framework and Equivalence Assessment;
Volume Il C: Training Workshop Program and Presentations; and

Volume Il D: Draft Operational Manual on Social Safeguards.



2 Mobilization & Summary of Activities

Mobilization and summary of activities for both the environment and social safeguards teams are
presented in the following sections.

2.1 Environmental Safeguards
Environmental safeguards team had a total of three visits to Myanmar under the TA. The scope of
work under each visit and specific activities that were carried out are summarized below.

2.1.1 First Mobilization

The environmental safeguards team was first mobilized in August 2014 to (i) assess MOC/PWD
organizational structure, capacity and environmental safeguards experience; (ii) collect data on
current legal and regulatory framework for environmental safeguards and assess applicability to
MOC/PWD projects; (iii) assess current legal and regulatory framework for environmental
safeguards in relation to ADB SPS 2009; and (iv) conduct orientation for MOC/PWD on ADB SPS
policy principles, environmental safeguard requirements and standards. The first progress report
on activities conducted, findings, recommendations/further actions was submitted to ADB on 27
August 2014. Copies of the report were also provided to MOC/PWD and Ministry of Environmental
Conservation and Forest (MOECAF)/Environmental Conservation Department (ECD).

2.1.2 Second Mobilization

The environmental safeguards team was again mobilized from 6 to 15 October 2014 to conduct a
one-day workshop (the 1st workshop) to (i) pilot-test training materials, including draft MOC
manual/guideline for environmental safeguards; (i) reinforce MOC/PWD appreciation and
understanding of ADB SPS 2009; (iii) collect additional data, as necessary.

2.1.3 Third Mobilization

The third and last mobilization of the environmental safeguards team was from 3 to 18 November
2014 to (i) revise the draft MOC manual/guideline for environmental safeguards based on feedback
received during the 1st workshop; (ii) conduct a two-day training program (the 2nd workshop) to train
MOC/PWD key staff on requirements of ADB SPS and use of MOC manual/guideline for
environmental safeguards; (iii) finalize the draft MOC manual/guideline; and (iv) complete data
collection for Output 2.

2.2 Social Safeguards
Key activities carried out by the social safeguards team are summarized in the following sections.

2.2.1 First Mobilization

The Ministry of Construction, through its letter dated 11 June 2014 (Appendix 1), agreed to the
first mobilization of the consultants for the TA. Actual mobilization of the international and national
consultants took place between June 17, 2014 and June 21, 2014.

A brief description of key activities carried out by the consultants during the first mobilization period
between 16 June and 1 July 2014 is presented below.

Meetings

During the reported mobilization period (June 15-July 1, 2014) the consultant had series of
meetings with MOC/PWD staff at Naypyitaw and at district and township level, Ministry of
Environment Conservation and Forestry (MOECAF), Ministry of Social Welfare and Resettlement,
and with Local General Administration office in Kyaiklat. The list of persons met during the
mobilization period is shown as Appendix 2.

MOC/PWD
During the reported period the consultants held series of meetings with MOC/PWD officials
including the Chief Engineer and Executive Engineer of PWD Road division; and staff of the

4



planning and survey sections in the road division. During the meeting the consultant explained the
purpose of the TA, its objective and scope. Information on the organization set-up of the MOC and
on the procedures adopted for survey and alignment of proposed roads at the planning stage was
collected.

Relief and Resettlement Department

In the meeting with the Assistant Director, Relief and Resettlement Department in the Ministry of
Social Welfare, Relief and Resettlement information on the main tasks and responsibilities of the
department were collected. The Department of Relief and Resettlement works with concerned
agencies to formulate and distribute disaster preparedness plans (in the warning stage); under
emergency situations take required actions such as evacuation of communities from vulnerable
areas to safe locations/designated shelters (in the disaster stage) and conduct field inspections in
the affected areas and provide necessary assistance and support for the communities (in the
rehabilitation stage). In case of need of land for construction of shelters on safe locations for those
who suffered from disaster, the department works with the General Administration Office (GAQO) of
the Ministry of Home Affairs. The GAO of the Ministry of Home Affairs acquires the land following
the procedures of land acquisition of the government.

Ministry of Environmental Conservation and Forestry (MOECAF)

In the meeting with the TA consultants, the Deputy Director-General of the Ministry of Environment
Conservation and Forestry explained that the Ministry has had no experience on involuntary
resettlement and indigenous people issues. There are only very few cases where the communities
living in the core-areas of protected forests were shifted and on such occasions the Ministry
worked with the General Administration Office (GAO) of the Ministry of Home Affairs to relocate
such communities out of the protected areas.

PMU and Township Engineers

The TA consultant held a meeting with the Director PMU for the Paypon-Maubin road
Rehabilitation Project in Yangon on 24™ June 2014 prior to the visit to the project area. During the
Meeting the TA Consultants enquired if there were any outstanding issues relating to the revised
RP for the project and for urgent endorsement of the revised RP.

The TA Consultants during the field visit for the Paypon-Maubin Road Rehabilitation Project held
formal and informal meetings with the Executive Engineer and his staff at Paypon and Maubin
Townships on 25" June and 27" June respectively. During the meetings and informal discussions
carried out during the field visits, the Consultants explained the scope and objectives of the ADB’s
SPS and its applicability for the project. The Consultants also explained that the provisions of the
RP need to be implemented to comply with the ADB’s SPS requirements.

The Consultants also held a meeting with the Director after the field visit to brief him on the
observation following the field visit.

Local General Administration

The TA Consultants held a meeting with the General Administration Official, who is also the
Chairman of the Resettlement Coordination Committee (RCC) at the Kyaiklat Township, and other
members of the RCC in Kyaiklat on 26" June 2014. The Chairman briefly explained the
procedures adopted for acquisition of land and compensation payment in development projects
funded out of domestic funds. Land Acquisition and Compensation for development projects is
generally carried out in accordance with the provisions of the Town and Village Acts of Myanmar.

Orientation workshop on Social Safeguards

On 23" June 2014, the TA Consultants organized an orientation workshop on social safeguards for
the senior management of the MOC/PWD as part of the capacity building exercise with specific
objective to raise awareness of the MOC on social safeguards issues. The participants raised
several issues in regard to the compensation payments and entitlements to the squatters illegally
occupying ROW. The list of participants and workshop presentations are presented as Appendix
3.



First Progress Report summarizing the activities carried out during the first mobilization period and
emerging issues was submitted to the MOC/PWD and the ADB on July 31, 2014.

2.2.2 Desk Review of Local Acts, Regulation and Legal Framework
During the months of July and August the TA consultants at the Home Office reviewed the
available documents on the existing legal framework in Myanmar. These included;

The Constitution of Myanmar (2008)

The Land Acquisition Act 1894

The Lower Myanmar Town and Village Lands Act (1899)
Town Act (1907)

Village Act (1908)

Highway Law (2000)

Farmland Law (2012)

The Vacant, Fallow and Virgin Land Management Law (2012)
Transfer of Property Act (1882)

The Land and Revenue Act (1879)

The protection of the Right to Cultivation Act, 1963

The Land Acquisition (Mines) Act (1885)

Desk review also included the land use, land rights and land related issues in Myanmar.

Based on the review of existing legal framework Gap Analysis (Equivalence Assessment) with the
provisions of the ADB’s SPS was completed.

2.2.3 Second Mobilization
Second mobilization of the consultants for the social safeguards was carried out between 21
September and 04 October 2014 generally keeping with the scheduled specified in the TOR.

Meetings

During the reported mobilization period (21 September-4 October, 2014) the consultants held
series of meetings with MOC/PWD staff at Nay Pyi Taw and with the officials of the Ministry of
Home Affairs and the Ministry of Agriculture and Irrigation. Description of the meetings and issues
discussed are summarized in the following sections.

MOC/PWD

Key issues/matters discussed with the MOC (PWD) included: i) collection of additional information
on the experience and educational background of MOC (PW) staff in the planning and surveys
sections; ii) The scope, and schedule of the Social Safeguards Training Workshops proposed to be
held in January; iii) meetings with the assigned MOC staff for the Regional workshop on Country
Safeguards System, Manila to guide them in understand the scope and contents of the ADB’s SPS
and for preparation of a short presentation on social safeguards; and iv) schedule of workshops on
Legal Framework and Needs Assessment.

General Administration Department (Ministry of Home Affairs)

The meeting with the Director, deputy Director and Assistant director of the Land Excise and
Revenue Division, General Administration Department (Ministry of Home Affairs) was aimed to
collect information on the general administrative structure of the Ministry of Home Affairs, its role
and overall responsibilities in regard to land management and land acquisition in development
projects; applicable acts and regulations and procedures used for land acquisition and
compensation. The Ministry is responsible for coordination of all development in the districts and
townships through its office headed by a district collector. The office of general administration at
local levels helps different ministries and departments in the planning and implementation of their
project by reviewing their preliminary designs, approval, coordination with different ministries as
necessary and implementation. Land acquisition for development projects in public interest and



private businesses are governed by the Land Acquisition Act 1984 and the Ministry is mandated for
oversight and implementation of the said act.

The level of compensation is normally provided based on the market rates and the procedures to
determine market rates have improved over the years. There is no provision for preparation of any
specific documentation requirements to record impacts on land and structures which is normally
done by the project proponents. The record of impacts, together with project details and design, is
submitted by line agencies to the local general administration office. After review of the project and
the details submitted, local general administration office carries out public consultation and
determines compensation for affected land, structures, trees and crops.

Land Acquisition Act is not supported by standard procedures or implementation guidelines.
However, in practice the procedures for compensation assessment, information dissemination to
affected communities on their losses and award of compensation entitlements are provided for in
the LA Act.

Ministry of Agriculture and Irrigation

The meeting with Settlement and Land Records Department, Ministry of Agriculture and Irrigation
was held on 26" September at the Ministry’s office. The meeting was chaired by U Kan Htun,
Director (Administration). Summary of information provided by the Ministry included the following;

e Land records for agricultural, garden, grazing, culturable and follow land are maintained by
the Ministry.

e Information on land areas, land use and ownership details are kept at the local level
(district/townships).

e The Ministry is currently trying to update land records and digitizing the maps following field
verifications.

o There is currently no plan to provide information to other ministries on the available maps
and land ownership details on a pro-active basis. Upon receiving request and information
on their projects from line ministries, the Ministerial committee reviews such requests and if
approved information on land ownership is provided to respective line agencies for their
projects.

e The Ministry has revised and enacted the Farmland Law (2012), and The Vacant, Fallow
and Virgin Land Management Law (2012).

The list of persons met in the Ministry of Home Affairs and Ministry of Agriculture and Irrigation is
shown as Appendix 4.

Workshop on Social Safeguards
During the second mobilization period, two workshops were conducted by the consultants. The
scope and contents of the workshops are summarized below.

Workshop on Review of Legal Framework

The workshop on Review of Legal Framework included Gap Analysis (equivalence assessment)
and recommendation on the Action plan. The workshop, held on September 24", was attended by
all the senior management officials of the MOC (PW). The powerpoint presentation of the
workshop and the list of participants is attached as Appendix 5.

The gap-equivalence assessment between Myanmar LAA 1894 and other laws and the ADB’s SR2
Policy Requirements shows that the provision of existing acts and laws have, in general, no
equivalence with most of the provisions of the ADB’s SPS (SR2) requirements. Although the LAA
1894 contains several provisions that have partial equivalence to SPS requirements, in practice
they fall short of the objectives due to the lack of standard methodologies and implementation
guidelines and antiquated procedures.



Local acts and laws also fall short on cross-cutting policy themes that are equivalent to those of
ADB, such as: (i) Public Communications Policy (2011) on disclosure and exchange of information;
and (ii) Gender and Development (2006).

Workshop on Needs Assessment

The consultant presented findings of the Needs Assessment in the workshop organized on 2™
October, 2014. The workshop was attended by all the senior management personnel of the MOC
(PW) including the General Manager. Powerpoint presentation on Needs Assessment workshop
and the list of participants is attached as Appendix 6.

Key findings of the Needs Assessment include: i) The planning, design, survey, and inspection
sections are primarily responsible for design & planning of projects through their professional and
technical staff; ii) During the course of design, planning and survey, the staff of planning and
survey sub-sections are responsible for assessment of social impacts and, working with
state/regional & district/township offices and with other ministries and institutions, in addressing
social safeguards issues in their projects; iii) All staffs of site officers are engineers with very little, if
any, exposure to social issues in development by educational background or by training; and iv)
The support by the site office staff to the planning and survey section and to the local general
administrations is only for limited impact assessment and compensation payments, or as directed
by the local general administration offices.

Preparation for Training Workshop on Social Safeguards

During the second mobilization period the consultants held extensive discussions with the MOC
(PWD) management on the proposed scope, contents and schedule for the training workshop. The
Consultants informed MOC (PW) that the:

=  Workshop is proposed to be comprehensive in scope to include both the involuntary
resettlement and indigenous peoples issues;

= Participants will be encouraged to actively participate in the discussion and deliberations of
the workshop;

= To ensure that the participants are able to relate their day-to-day experience of working on
projects the workshop will relate specific best practice examples; and

= The workshop should also include selected staff from some relevant agencies which play
coordinating and /or supportive role in MOC (PW) operations.

MOC (PW) endorsed above objectives of the workshop and requested to hold two workshops: at
Nay Pyi Taw and Yangon, in order to maximize benefits to its staff at the district/townships and
those working on different projects. However, in early December the MOC changed its mind and
decided to hold only one workshop for about 45-50 participants at a beach town of Ngwe Saung.
The workshop was originally planned for January 13-15, 2015 but was later postponed until
February 17-19, 2015.

2.2.4 Finalization and Submission of Report

During the months of October, November and December 2014, the TA consultants finalized the
reports on Needs Assessment (Output 1) and Review of Legal Framework (Output 2). English
version of the Final reports were submitted to the MOC (PWD) and the ADB on 24™ December
2014. Burmese version of both the reports were also submitted to the MOC.

Progress Report 2 was submitted to the MOC (PWD) and the ADB on 6 December 2014.

During the month of December the consultants also finalized the training program and prepared
powerpoint presentations for the training workshop.

In parallel with the preparation of above reports, draft Operational Manual on social safeguards
was prepared and sent to the MOC (PWD) prior to the training workshop for their review and
distribution to the workshop participants.



2.2.5 Third Mobilization

The third and last mobilization of the TA consultants for social safeguards was during February 16-
21, 2015 to conduct social safeguards training workshop for MOC (PWD) staff. The 3-day
workshop was held at Ngwe Saung and was attended by 55 participants. Apart from the MOC
staff, there were three personnel from MOECAF and four participants from Mandalay City
Development Committee (MCDC).



3 Summary of Outputs

Activities in regard to various outputs under the TA 7566 are described in the following sections.

3.1 Needs Assessment

Output one of the TA included the review of organization set-up of the MOC/PWD at the head
quarter and district offices and existing capacity to address environment and social safeguard
issues in their operation and a Needs Assessment for capacity development. Results of the
assessment will lead to the proposed action plan to strengthen capacity.

3.1.1 Overview of MOC (PWD)

The implementing agency for this subproject is the Ministry of Construction and its Public Works
Department (MOC/PWD) since it is responsible for all primary and secondary road networks. The
Ministry of Construction has the responsibility for construction of highways, bridges, airports and
other infrastructure including housing and residential development. MOC’s tasks also include
preparation of policies for development of roads, repair and maintenance of roads, arranging
oversees joint ventures with other agencies for construction and maintenance of roads;
undertaking land acquisition and clearance for construction roads and bridges and undertaking
research related to construction and maintenance of roads. Ministry of Construction has two
departments: Human Settlement and Housing Development Department and Public Works
Department. Figure 3.1 presents an overview of the Ministry at the national level.

Figure 3.1: MOC Organization

Union Minister
U Kyaw Lwin
Deputy Minister Deputy Minister
U Soe Tint Dr. Win Myint
Dep. of Human Settlement Department of Public
and Housing Development Works
Director General Managing Director
U Min Htein U Kyaw Linn

The key function of the Public Works Department is the construction and maintenance of roads
and bridges and upgrading works of the same. Additionally, PWD also takes up responsibility of: (i)
construction and maintenance of the budgeted works of airfields assigned by the Ministry of
Transport; and (ii) construction and maintenance of the budgeted works of public housing,
factories, offices, hospitals, colleges, schools; administrative buildings, etc. assigned by other
Ministries.

3.1.2 Organization Set-up of Public Works Department
The PWD oversees and provides the resources for infrastructure projects that fall within the scope
of its responsibility. PWD has offices at the national level, in Nay Pyi Taw, and at the state/regional
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and district & township levels. PWD also sets-up Project Management Units (PMUs) for specific
projects, as necessary. The Figure 3.2 below presents organizational set-up of Public Works
Department at the central, state/region and district/township levels.

Figure 3.2: Organization Structure of Public Works Department

MOC

Department of Public Works
Managing Director

Department of Human
Settlement and Housing

Administration

Planning Division

Works Division

Repair and

Division Dy. Managing Dy. Managing Director Maintenance
Dv. Managing Director Director Dy. Managing Director
1 1 ]
i . Chief Engineers (8) . .
General Managers (4) Deputy Chief Engineers (5) Deputy Chief Engineers (8) Chief Engineer (1)
Administration — Architecture — Roads
—{ Sub-division Sub-division Sub-division
Water and
Finance 1 Sanitary Sub- Bridges
M Sub-division division — Sub-division
I Electrical
— Trades Sub-division Buildings
Sub-division —{ Sub-division
— Maechanical
Sub-division
— Production — Airfield
Sub-division Sub-division
Planning,
Design Q.S,
—] Stores &
Research
Sub-division
v

l

State/Regional Offices
Superintending Eng.
(17)

PMUs (2)
Chief Eng. (7)

District Offices
Exec. Eng. (72)

Township Offices
Assistant Eng. ( 414)

11



Public Works Department at the Central Level

Public works is managed by a management board presided over by a Managing Director in
collaboration with four (4) Deputy Managing Directors — each with an oversight responsibility of
four divisions: Administrative, Planning, Works, and Repair and Maintenance. There are eight (8)
chief engineers and thirteen (13) deputy chief engineers to operate different divisions at the head
quarter. There are four (4) supporting divisions, under the Administrative Division, headed by four
General Managers who are non-technical senior administrative officers.

The Work division is the biggest division in terms of staffing. It has four sub-divisions: Buildings;
Airfields; Roads, and Bridges. Each sub-division is headed by a chief engineer. Additionally, each
sub-division consists of a Special Unit to manage specific projects in their own specific areas.
These special units are headed by a chief engineer. Each sub-division consists of four sections
including: planning, design, survey and inspections (Figure 3.3).

The staff at the central level i.e. PWD Head Office, is mainly responsible for planning, design and
providing technical guidance. Implementation and supervision of works is carried out by the
engineering staff at the regional/state and district/township levels through the regular engineering
staff or through PMUs established for specific projects, depending upon the sources of funding.

State/Regional Level
At the state and regional level, there are nine state offices in nine states. Each state office or
regional division are assisted by three special units headed by Superintending Engineers.

For the projects that are funded from the local authority’s budget the role of the staff in planning,
designing, and providing technical guidance at the state offices and regional divisions is the same
as the staff at the central level. Supervision of works is done by the lower office levels. For the
projects that are funded by the central government’s budget (budget from the Union), staffs of state
offices and regional divisions coordinate with the staffs of MOC central level on planning and
supervisions of construction works.

District/Township Level

There are 72 district offices under the state/regional offices. Additionally, there are 404 township
offices under the district offices. Staff of township offices play critical role in project implementation.
The works such as tendering of construction materials, organizing construction groups, supervising
of construction works, etc. are managed by the township offices.

PMUs

PMUs are established to manage patrticular projects that funded by multilateral agencies. For the
projects that funded by the government, the aforementioned special units and sub-special units
manage the works with similar roles of a PMU. Once a project is developed and funded by
international development and funding agencies, the PMU is set-up with the staffs from the Works
Division at the central level. PMUs work with site engineers (district and township offices) and local
authorities to prepare and implement the project. PWD currently has seven PMUs. The PMUs are
generally based at state/region where the projects are implemented. PMUs are headed by the
Chief Engineers.

3.1.3 Role and Responsibilities of Key Departments and Divisions

As shown in Figure 3.3, each sub-division consists of planning, design, survey, and inspection
sections. These sections are primarily responsible for design & planning of projects through their
professional and technical staff. Planning, including determining alignment of roads and location of
bridges, location of buildings, airfield, etc. is the responsibility of the respective planning, design
and survey staff. During the course of design, planning and survey, the staff of planning and survey
sub-sections are responsible for assessment of social impacts and, working with state/regional &
district/township offices and with other ministries and institutions, in addressing social safeguards
issues in their projects. Staff at the state/regional level does not have any responsibility for land
acquisition and resettlement issues in the projects that are funded by the union government.
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For the projects funded by multilateral agencies the staff of the planning sections works closely
with the consultants engaged by the project in planning and designing works. The preliminary
designs and alignments are discussed with the site engineers (district and township levels) and
district/township general administrations and further refinement to the alignments made based on
information collected from land use maps and other relevant documents. Where the project is likely
to traverse rural areas and farm land the planning staff also consults the Ministry of Agriculture and
Irrigation.

Figure 3.3: Organization Structure of Works Division
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In the course of finalization of alignments and project locations, consultations with local
communities, through the local general administration offices, are also held. Based on the
information collected during the field verification and consultations with local authorities, due
consideration is given to avoid impacts on land and buildings, particularly religious & defence
lands.

The survey section under Roads sub-division is generally responsible for survey of land and assets
impacts by projects. Other tasks include gathering information on geographical conditions, soils,
traffics surveys, etc. Once the road alignment and project locations are finalized, the demarcation
of alignment, corridor of impact, and project location boundaries, through stake-out, is carried out
by the survey section with the support from the planning section and with prior consultation and
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agreement with the local general administration office at the township or district, as the case may
be.

Staffs of district and township office level are involved directly on planning and implementation of
road projects. Generally, the engineers of district/township office level have four main
responsibilities:

(i) coordinate with planning section on planning and design the roads, bridges, buildings,
and airfield,;

(i) coordinate with village, township and district general administrations for the
administrative procedures for project planning, approval and implementation, including
land acquisition and resettlement;

(iii) organize and supervise of construction activities; and

(iv) coordinate with sections under subdivisions of Repair and Maintenance division for the
repairing and maintaining plan as well as the repairing and maintaining activities.

The staff at the PWD state/regional offices also assists and coordinates the work on identification
of impacts and measurement of affected land and assets. They also provide support to the local
general administration office in the valuation of affected assets and assessment of compensation,
negotiation with affected households and compensation payment. Where necessary, PWD staff
also works with the local general administration office to identify suitable land for relocation of
displaced households.

Staffs of PMUs are not directly involved with land acquisition and resettlement in their project but
coordinate with and provide assistance to the staff from the central level as necessary. PMU also
assist in coordination with relevant agencies and local general administrations to implement land
acquisition and resettlement for the project.

3.1.4 Experience and Capacity of PWD staff in Environment and Social Safeguards

MOC is experienced in managing and implementing infrastructure projects. However, project
management that ensures safeguarding of the affected people is not evident in their organizational
policies, planning process, structure of their organizations, project management practices and
processes, and in their employed manpower mainly because of the legal and administrative
constraints.

Experience, role and capacity in environmental management/safeguards and in addressing
environmental issues

MOC/PWD has issued the various manuals for design, construction and maintenance of roads
including: (i) Geometric Design Standards (Public Works); (ii) Structural Design (Overseas Road
Note 31, TRRL, UK); (iii) Construction Manual prepared by Road Research and Development
Project with the aid of UNDP; and (iv) Maintenance Manual (Public Works). However,
environmental safeguards, other than those pertaining to road safety, have not been incorporated
in MOC/PWD manuals. Presently, MOC/PWD does not have a dedicated environmental unit to
handle the environmental requirements of its projects. The first MOC/PWD project to consider
environmental safeguards is the ADB-funded Maubin-Pyapon Road Rehabilitation Project. This
project has been categorized as “Category B” and an IEE report was prepared following ADB SPS
requirements and procedures. The project management unit (PMU) has been established to
oversee the implementation of the project with MOC/PWD engineers acting as safeguards officials
on ad hoc basis.

Experience and capacity in managing social safeguards issues

As described above, only the planning and survey sections in the central level of MOC are involved
with land acquisition and resettlement issues during the preliminary design and finalization of
project locations and alignments. However, the scope of their addressing the range of issues is
rather limited due to the complex land management procedures whereby different types of land are
managed by different ministries with very little, if any, coordination and sharing of information
among them. For example, during initial planning stage alignment of roads is generally decided
based on technical consideration and it is not clear to what extent the decisions on alignment are
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based on social consideration: avoiding or minimizing adverse impacts on people and their assets.
Screening of preliminary designs/alignments for social impacts is not conducted. It is also not
evident if alternative design options are considered to minimize adverse social impacts. Perhaps it
is only when the preliminary designs are taken for site verification the designs/alignments are
modified based on the inputs and opinion by local general administration, village chiefs and
beneficiary communities.

During the course of their work in the field, bare minimum and rudimentary information on affected
households and impacts is collected. Critical requirement of complete census of affected
households, preparation of detailed inventory of losses (land, structures, crops, trees and other
fixed assets, business, employment, etc.), socio-economic baseline data is neither considered
important nor required under the current legal framework and procedures. There are no standard
procedures to assess degree of impacts, entitlements for different types of losses, determining
compensation at replacement costs, grievance redress mechanism, public consultation and their
participation, monitoring and supervision on safeguards issues and disclosure of impacts,
entittements to affected households. Economic displacement is not identified nor is there any
provision for income restoration of affected households. There are currently no requirements for
preparation of safeguards documents such as: RP and IPPs.

All staffs of site officers are engineers with very little exposure to social issues in development
either by educational background or by training. The support by the site office staff to the planning
and survey section and to the local general administrations is only for limited impact assessment
and compensation payments, or as directed by the local general administration offices. In donor
funded projects they are put into awkward and conflicting situations with the local general
administration offices which have mandate to follow procedures in accordance with the LAA.

For indigenous peoples’ safeguards issues, numerous Ministries have some mandates or functions
that pertain to social development including but not limited to the Ministry of Social Welfare, Relief
and Resettlement, Ministry of Livestock, Fisheries and Rural Development, Ministry of Labor where
the Department of Social Security Board is subsumed, Ministry of Border Affairs, and MOECAF.

3.1.5 Concluding Remarks
Assessment of capacity in MOC/PW has identified that:

(i) There is very limited capacity and appreciation in MOC at operational level on
environment and social safeguards issues, and ADB and World Bank safeguards
requirements.

(i) The basic social safeguards related activities such as: modifications in alignment and
changes in design, etc.; are carried out by the planning and survey staff during the
planning stage appear to be more based on technical consideration rather than as a
result of conscious efforts to avoid or minimize social impacts.

(iii) District and township general administrations are experienced in assessing the value of
affected land and assets and negotiating of compensation price with affected persons.
However, the procedures to ensure that affected persons are consulted and
compensation is made fairly for the affected persons are not evident.

(iv) Although no such interventions are required under the current legal framework and
procedures, the district and township general administrations have no, or limited,
experience in relocation and resettlement, at least equivalent to international standards,
as well as to develop suitable income restoration programs for the affected people.

3.2 Review of Legal Framework

As required in the TOR for Output 2, the TA consultants for environment and social safeguards
undertook an in-depth review of existing legal framework in Myanmar for Gap analysis
(equivalence assessment). Summary of findings are presented in the following sections.
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3.2.1 Environmental Legal and Regulatory Framework

Government of Myanmar’s National Environment Policy was issued in 5 December 1994s to
establish sound environment policies, utilization of water, land, forests, mineral, marine resources
and other natural resources in order to conserve the environment and prevent its degradation and
achieve harmony and balance through the integration of environmental considerations into the
development process to enhance the quality of the life of all its citizens. The development of the
national environmental policy was followed by the drafting of “Myanmar Agenda 21” in 1997, which
follows UN framework for a multi-pronged approach to sustainable development. Myanmar
Agenda 21 calls for integrated management of natural resources and provides a blueprint for
achieving sustainable development and recognizes the need for environmental impact assessment
(EIA).

The Pyidaungsu Hluttaw Law No. 9/2012, also known as the Environmental Conservation Law
(ECL), was enacted in 30 March 2012. The implementing rules, Environment Conservation Rules
(ECR), was issued in May 2014. MOECAF/ECD is still in the process of developing the various
environmental quality standards for Myanmar. MOECAF/ECD has also prepared relatively
extensive draft regulations, including environmental assessment procedures. In 2012,
MOECAF/ECD prepared the draft environmental impact assessment (EIA) rules.

Following the enactment of the ECL, MOECAF/ECD was established in October 2012 to: (i)
implement the national environment policy; (ii) develop short, medium and long term strategy,
policy and planning for the integration of environmental consideration into the sustainable
development process; (iii) manage natural resources conservation and sustainable utilization; (iv)
manage the pollution control on water, air and land for environmental sustainability; (v) cooperate
with government organization, civil societies, private and international organizations for the
environmental affairs. MOECAF will be the executing agency of the proposed draft environmental
rules as indicated in the draft rules.

The draft "Projects Categorization for IEE and EIA in Myanmar" indicates that all road rehabilitation
projects will be required to prepare an IEE regardless of project size. As advised by
MOECAF/ECD, although the EIA rules are yet to be approved, MOC will need to prepare an IEE
for MOECAF’s approval prior to commencement of civil works.

Comparison of ADB SPS and Government of Myanmar draft EIA Rules
According the gap analysis between the ADB’s SPS and MOECAF/ECD laws and rules, the
Myanmar’s draft EIA rules are equivalent to ADB SPS requirements.

3.2.2 Review of Legal Framework and Equivalence (Gap) Analysis for Social Safeguards -
Involuntary Resettlement

Land ownership in Burma has been vague since the 1960s when most of the land was

nationalized during the socialist reign of Ne Win®. The 2008 State Constitution of the Republic of

the Union of Myanmar in Chapter | of the Basic Principles of the Constitution, Section 37, Sub-

Section (a) declares that the State “is the ultimate owner of all lands and all natural resources

above and below the ground, above and beneath the water and in the atmosphere in the Union”.

The body of law governing land in Burma is expansive, complex and poorly harmonized, with many
of the legal instruments dating back to the late nineteenth century. Although the state enacted
several major land-related laws in 2012, their effect on preexisting laws is unclear.

In Myanmar the land is divided into two main categories: Agricultural Land and Non-Agricultural
Land.

Agricultural Land’ refers to cultivable waste land at the disposal of the State and land which is
occupied for the purposes of agriculture such as paddy (rice land), ya (dry land), kaing
(alluvial land) and garden.

? Sophie Chao, Briefing Note No. 8, Union of Burma.
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‘Non-agricultural Land’ refers to land that is not used for agricultural purposes. For example, forest
land, grazing ground, road, town and village lands, etc. If agricultural land is not used for
cultivation, all the buildings on agricultural land can be removed by authorities.

From land administration point of view the land is classified into eleven categories.

Existing Legal Framework related to land acquisition and resettlement

Myanmar does not have any consolidated policy or law governing all aspects of social safeguards
(involuntary resettlement and indigenous peoples) issues. Provisions of the Land Acquisition Act,
Towns Act and the Village Act and other regulations cover only some aspects of land acquisition
and resettlement.

Many land-related laws span different periods (British colonial period, 1886 — 1948; post-colonial
independence, 1948 — 1962, and decades of military rule, 1962 — present). While some laws were
repealed in 2012, laws pertaining to land are still poorly harmonized®. Land laws are generally
sector specific and do not consider, or related to, past laws. As such, people appear to be
experiencing difficulties in transferring land titles and categories and there is overlapping of
institutional control in terms of land management which results to confusion.

Myanmar does not have detailed procedures on land acquisition and primarily applies laws from
the 19m and early 20w centuries as the basis for land acquisition.®> With land acquisition by domestic
and foreign private companies on the rise, and laws being passed that only further undermine
communities’ rights to land and natural resources, it appears that with this trend of confusing
procedures adopted, land grabbing and expropriation of resources is set to continue. Since many
famers do not possess formal land titles they are susceptible to being classified as squatters. The
loss of cultivation rights is likely to exacerbate rural landlessness, poverty and associated
problems, such as rapid rural — urban migration and environmental degradation, all of which
jeopardize local and national food security.®

The 2008 State Constitution of the Republic of the Union of Myanmar in Chapter | of the Basic
Principles of the Constitution provides for citizens the right of private property, right of inheritance,
and the right to settle in any place within country, these rights are subject to “existing laws”.

The Land Acquisition Act 1894 (hereafter referred as LAA) regulates the land acquisition process
and compensation of affected population. It enables the government to acquire private land for
public purposes and for companies through the exercise of the right of eminent domain. The law
deals with matters related to the acquisition of private land and other immovable assets required
for public purpose. The LAA also contains provisions for acquisition of land and assets on an
emergency basis. In a situation where a project of public purpose has to be implemented urgently,
the government may acquire land on an emergency basis.

The LAA of 1894 has been amended by the Government of Burma (Adaptation of Laws) Order,
1937 and The Burma Laws (Adaptation) Act — Burma Act 27, 1940 (2™ November 1940). The LAA
contains provisions that meet only some of the requirements of SPS. Legally the law is still
effective. However, current administrative structure in Myanmar and that envisaged in the LAA are
quite different rendering many provisions of the LAA ineffective and irrelevant. The procedures
and provisions in this Law are antiquated and are not well harmonized with the current governance
frameworks in the country. Nevertheless, this law provides the basis for payment of compensation
when land is acquired for a public purpose.

The Law also allows for the taking of land by the Government for a business purpose, as opposed
to takings limited to a public purpose only, which raises concerns under the current Constitution.

* USAID (2013). Country Profile on Burma. Land Tenure and Property Rights, Available at http://usaidlandtenure.net/burma
® Most noted is the 1894 Land Acquisition Act .
6 Sophie Chao, briefing Note No. 8, Union of Burma.

17


http://usaidlandtenure.net/burma

The right to acquire land for public purposes is established when Section 4 of the LAA is triggered.
The LAA specifies a systematic approach for acquisition and compensation of land and other
properties for development projects. It stipulates various sections pertaining to notifications,
surveys, acquisition, compensation and apportionment awards, along with disputes resolution,
penalties and exemptions. LAA also provides for disclosure of information on surveys to affected
persons.

The Farmland Law (2012) effectively replaces the Tenancy Law (1963), Protection of Peasants’
Rights Law (1963), and Land Nationalization Act (1953). It pertains to rights and responsibilities to
tenure and provides for the processes and management of farmlands. Under the Law, the farmland
encompasses (i) low land (paddy land), (ii) upland, (iii) salty land, (iv) hill-side cultivation land, (v)
perennial crops land; (vi) palm land, (vii) garden land or horticultural land; and (viii) alluvial land.

According to this law farmers can retain farmland use-rights (LUC), the state’s power to rescind
such rights, the process for settling certain land-related disputes, and basic requirements for
compensation in the case the government acquires the land for public purposes. Those with LUC
may transfer, lease, sell, or use as collateral their agricultural lands, provided that the government
is informed about these transactions. The holder of the LUC cannot change the use of the
allocated land other than what is provided in the LUC. Neither can the holder of the LUC allow the
farmland to fallow for no valid reason. Violation of the conditions set in the LUC could lead to the
revocation of the LUC and the confiscation of the farmland

The Vacant, Fallow and Virgin Lands Management Law (2012) governs the allocation and use of
virgin land (i.e., land that has never before been cultivated) and vacant or fallow land (which the
law characterizes as for any reason “abandoned” by a tenant). The law establishes the Central
Committee for the Management of Vacant, Fallow and Virgin Lands (CCVFV), which is responsible
for granting and rescinding use rights for such lands. This also outlines the purposes for which the
committee may grant use-rights; conditions that land users must observe to maintain their use
rights; and restrictions relating to duration and size of holdings. The Central Committee is also
empowered (Chapter VII, Section 19) to repossess the land from the legitimate owner, after
payment of compensation calculated based on the current value to cover the actual investment
cost, for infrastructure and other special projects in the interest of the State.

Under the Farmland Law 2012 and Vacant, Fallow, and Virgin Land Management Law, the State
remains the ultimate owner of all land. The two laws have received criticisms from concerned
farmers and land rights activists in Myanmar as well as from international economists. Under
these new laws, farmers still lack land tenure security and are subject to the government’s crop
prescriptions and production quotas. The main concern is that these land laws will not protect
farmers from wide scale land grabs. The land laws’ do not recognize customary land rights or the
rights of informal land occupiers or users who lack formal documentation of their “usufruct” rights.®
However, GoM recognizes the need for Myanmar to have comprehensive sustainable land use and
management policies in order to develop and improve living conditions in rural communities.

The Highway Law (2000) repeals the Highway Act of 1907 and provides for the duties and powers
of the Ministry of Construction, including, scrutinizing and permitting construction across highways,
as well as construction and building within the boundary of highways and also to carrying out land
acquisition and removal of building in accordance with the existing laws, in constructing and
extending highway. Under the Act it is an offence to build on or within the boundary of a highway.

A gap-equivalence analysis between the Myanmar Land Acquisition Act (1894) and other local
laws related to land acquisition and resettlement and ADB safeguard policy principles (SPS) with
regard to key land acquisition and resettlement (LAR) aspects is carried out and is shown in Table

7 Vacant, Fallow and Virgin Lands Management Law (2012) and Farmland Law (2012) - see the National Context section for further
description.

8 Land Core Group, Legal Review of Recently Enacted Farmland Law and Vacant, Fallow and Virgin Lands Management, November
2012. pp 15-16.
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3.1. The objective of this exercise was to identify if and where the two sets of policy provisions and
procedures are in conformity with each other and more importantly, where there are differences
and gaps, and how these gaps are to be addressed.

Table 3.1: Gap — Equivalence Assessment- Involuntary Resettlement

ADB Project

Relevant Laws of Myanmar

Gap-Equivalence

Principles Assessment
1.1 Screen the project None No equivalence
early on to identify past, Although there is a

present, and future
involuntary resettiement
impacts and risks.

1.2 Determine the scope
of resettliement planning
through a survey and/or
census of displaced
persons, including a
gender analysis,
specifically related to
resettlement impacts and
risks.

LAA 1894 in Section 4(1) requires publication of
preliminary notification and conducting survey.

stipulation of protection
under the Constitution and
screening through a social
impact assessment to
determine  resettlement
impacts under  the
Environmental
Conservation Law.
However, there are no
procedures/guidelines in
the conduct of social
impact assessment for
screening purposes with
respect to involuntary
resettiement.

Partial equivalence by
virtue of provision for
survey of affected
assets. However, the
scope of surveys is
limited to the impacts on
land and other assets.
No provision for census
and socio-economic
survey, or gender
analysis.

2.1 Carry out meaningful
consultations with
affected persons, host
communities, and
concerned NGOs.

2.2 Inform all displaced
persons of their
entitlements and
resettlement options.
Ensure their participation
in planning,
implementation, and
monitoring and
evaluation of
resettlement programs

None

LAA Section 9(2) provides for dissemination of
information on affected assets.

No Equivalence

Partial equivalence by
virtue of provision for
dissemination of
information on affected
assets
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ADB Project
Principles

Relevant Laws of Myanmar

Gap-Equivalence
Assessment

2.3 Pay particular
attention to the needs of
vulnerable groups,
especially those below
the poverty line, the
landless, the elderly,
women and children, and
indigenous peoples, and
those without legal title to
land, and ensure their
participation in
consultations

2.4 Establish a GRM to
receive and facilitate
resolution of the affected
persons’ concerns

None

Land Acquisition Act (1894), Part ll, Objection.
5A. (1) Any person interested in any land which has
been notified under section 4, sub- section (1), as
being needed or likely to be needed for a public
purpose or for a company may, within thirty day of
the notification, object to the acquisition of any land
in the locality, as the case may be.

(2) Every objection under sub-section (1) shall be
made to the Collector in writing, and the Collector
shall give the objector an opportunity of being
heard either in person or by pleader and shall, after
hearing all such objections and after making such
further inquiry, if any, as he thinks necessary.
Submit the case for the decision of the President of
the Union, together with the record of the
proceedings held by him and a report containing his
recommendations on the objections. The decision
of the President of the Union on the objections shall
be final.

Farmland Law 2012. Chapter VIIl. Deciding
Land Disputes In Respect Of The Right For
Farming And Appeal

22. Land disputes in respect of the right for farming
shall be decided by the Ward or Village Tract
Farmland Management Body, after opening the
case file and making actions such as enquiry and
hearing about the land disputes.

23. (a) Whosoever may appeal to the respective
Township Farmland Management Body against
within 30 days from the date of decision made by
the Ward or Village Tract Farmland Management
Body in accordance with the section 22 of this

law;

24 (a) Whosoever may appeal to the respective
District Farmland Management Body against within
30 days from the date of decision made by the
Township Farmland Management Body in
accordance with the section 23 subsection (b)of
this law;

25(a) Whosoever may appeal to the respective

No equivalence

Partial equivalence
due to the provision for
inviting objections on
acquisition of assets
under the LAA 1894
and grievance
resolution system
envisaged under the
Farmland Law 2012.
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ADB Project

Relevant Laws of Myanmar

Gap-Equivalence

Principles Assessment
Region or State Farmland Management Body
against within 60 days from the date of decision
made by the District Farmland Management Body
in accordance with the section 24 subsection (b)of
this law;
(b) Region or State Farmland Management Body
may approve (or) revise (or) cancel the decision
made by the District Farmland Management Body;
(c) the decision made by the Region or State
Farmland Management Body is final
2.5 Support the social None No equivalence
and cultural institutions of
displaced persons and
their host population.
2.6 Where involuntary None No equivalence
resettlement impacts and
risks are highly complex
and sensitive,
compensation and
resettlement decisions
should be preceded by a
social preparation phase
3.1 Improve, or at least None No equivalence on

restore, the livelihoods of
all displaced persons
through:

3.2 land-based
resettlement strategies
when affected livelihoods
are land based where
possible or cash
compensation at
replacement value for
land when the loss of
land does not undermine
livelihoods,

Land Acquisition Act (1894), Part Il
Acquisition, Section 31(3):

Notwithstanding anything in this section, the
Collector may, with the sanction of the

President of the Union, instead of awarding a
money compensation in respect of any land, make
any arrangement with a person having a limited
interest in such land, either by the grant of other
lands in exchange, the remission of land-revenue
on other lands held under the same title, or in such
other way as may be equitable having regard to the
interests of the parties concerned.

Part ll-Acquisition:

11. On the day so fixed, or on any other day to
which the enquiry has been adjourned, the
Collector shall proceed to enquire into the
objections (if any) which any person interested has
stated pursuant to a notice given under section 9 to
the measurements made under section 8, and into
the value of the land at the date of the publication
of the notification under section 4, sub-section (1)
and into the respective interests of the persons
claiming the compensation, and shall make an
award under his hand of:

(i) the true area of the land;

(ii) the compensation which in his opinion should be

restoration of livelihood

Partial equivalence
due to the provision in
the LAA 1894 for
consideration of market
value in deciding
compensation and for
land-for-land.
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ADB Project
Principles

Relevant Laws of Myanmar

Gap-Equivalence
Assessment

allowed for the land; and

(iii) the apportionment of the said compensation
among all the persons known or believed to be
interested in the land, of whom, or of whose claims,
he has information, whether or not they have
respectively appeared before him.

12. (1) Such award shall be filed in the Collector’s
office and shall except as hereinafter provided, be
final and conclusive evidence, as between the
Collector and the persons interested, whether they
have respectively appeared before the Collector or
not, of the true area and value of the land, and the
apportionment of the compensation among the
persons interested. (2) The Collector shall give
immediate notice of his award to such of the
persons interested as are not present personally or
by their representatives when the award is made.
15. In determining the amount of compensation, the
Collector shall be guided by the provisions
contained in sections 23 and 24.

Land Acquisition Act (1894), PART

Il REFERENCE TO COURT AND PROCEDURE
THEREON.

23. (1) In determining the amount of compensation
to be awarded for land acquired under this Act, the
Court shall take into consideration:

First, the market value of the land at the date of the
publication of the natification under section 4, sub-
section (1);

Secondly, the damage sustained by the person
interested by reason of the taking of any standing
crops or trees which may be on the land at the time
of the Collector’s taking possession thereof;
Thirdly, the damage (if any) sustained by the
person interested, at the time of the Collector's
taking possession of the land, by reason of
severing such land from his other land;

Fourthly, the damage (if any) sustained by the
person interested, at the time of the Collector's
taking possession of the land, by reason of the
acquisition injuriously affecting his other property,
moveable or immoveable, in any other manner, or
his earnings;

Fifthly, if in consequence of the acquisition of the
land by the Collector the person interested is
compelled to change his residence or place of
business, the reasonable expenses (if any)
incidental to such change; and

Sixthly, the damage (if any) bona fide resulting from
diminution of the profits of the land between the
time of the publication of the declaration under
section 6 and the time of the Collector’s taking
possession of the land.

(2) In addition to the market-value of the land as
above provided, the Court shall in every case
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ADB Project
Principles

Relevant Laws of Myanmar

Gap-Equivalence
Assessment

3.3 Prompt replacement
of assets with access to
assets of equal or higher
value,

3.4 Prompt
compensation at full
replacement cost for
assets that cannot be
restored, and

3.5 Additional revenues
and services through
benefit sharing schemes
where possible

award a sum of fifteen per centum on such market-
value, in consideration of the compulsory nature of
the acquisition.

Land Acquisition Act (1894), Part Ill,
Acquisition, Section 31(3):

None

None

Partial equivalence
due to the provision in
the LAA 1894 for
consideration of market
value in deciding
compensation and for
land-for-land.

No equivalence

No equivalence

4. Provide physically and
economically displaced
persons with needed
assistance, including the
following:

(i) if there is relocation,
secured tenure to
relocation land, better
housing at resettlement
sites with comparable
access to employment
and production
opportunities, integration
of resettled persons
economically and
socially into their host
communities, and
extension of project
benefits to host
communities;

(ii) transitional support
and development
assistance, such as land
development, credit
facilities, training, or
employment
opportunities; and

(iii) civic infrastructure
and community services,
as required.

Social Welfare Objectives of Ministry of Social
Welfare, Relief and Resettlement

(b) To contribute towards the development of
human resources.

(c) To assist those who are facing social problems.
(d) To take preventive measure to control
occurrence of social problems.

(e) To give assistance to the State in some way by
implementing social development tasks and giving
social assistance

Limited to resettlement of emergency / disaster
affected communities only

Myanmar Special Economic Zones Law (2014).
Chapter 17 Land Use —

80. The developer or the investor — (a) shall pay
the agreed expenditures for transfer, resettiement
and compensation if houses, buildings, gardens,
paddy fields, fruit bearing plants and plantations on
the land are required to be cleared or

transferred; (b) shall, as necessary, negotiate with
the management committee in order to ensure that
the persons who have to leave the land do not fall
below their previous standard of living, their
fundamental needs are fulfilled and the transfer is
easy and smooth;

Limited to Special Economic zones only

Partial equivalence
due to the provision for
livelihood restoration
under the social Welfare
Objectives of Ministry of
social Welfare and
Resettlement and
Myanmar Special
Economic Zones Law
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ADB Project
Principles

Relevant Laws of Myanmar

Gap-Equivalence
Assessment

5. Improve the standards
of living of the displaced
poor and other
vulnerable groups,
including women, to at
least national minimum
standards. In rural areas
provide them with legal
and affordable access to
land and resources, and
in urban areas provide
them with appropriate
income sources and legal
and affordable access to
adequate housing

Social Welfare Objectives of Ministry of Social
Welfare, Relief and Resettlement

(b) To contribute towards the development of
human resources.

(c) To assist those who are facing social problems.
(d) To take preventive measure to control
occurrence of social problems.

(e) To give assistance to the State in some way by
implementing social development tasks and giving
social assistance

Limited to resettlement of emergency / disaster
affected communities only

Myanmar Special Economic Zones Law (2014).
Chapter 17 Land Use - 80. The developer or the
investor — (a) shall pay the agreed expenditures for
transfer, resettlement and compensation if houses,
buildings, gardens, paddy fields, fruit bearing plants
and plantations on the land are required to be
cleared or transferred; (b) shall, as necessary,
negotiate with the management committee in order
to ensure that the persons who have to leave the
land do not fall below their previous standard of
living, their fundamental needs are fulfilled and the
transfer is easy and smooth.

Limited to Special Economic zones only

Partial equivalence

6. Develop procedures in
a transparent, consistent,
and equitable manner if
land acquisition is
through negotiated
settlement to ensure that
those people who enter
into negotiated
settlements will maintain
the same or better
income and livelihood
status.

None

No equivalence

7. Ensure that displaced
persons without titles to
land or any recognizable
legal rights to land are
eligible for resettlement
assistance and
compensation for loss of
non-land assets.

The Mandalay City Development Committee
Law (MCDC Law) 2002 under section 8 (d)
provides resettlement of squatter but no details
provided on their entitlements and relocation
assistance.

Partial equivalence
due to the provision for
relocation of squatters

8. Prepare a resettlement
plan elaborating on
displaced persons’
entitlements, the income
and livelihood restoration
strategy, institutional
arrangements,
monitoring and reporting

None

No equivalence
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ADB Project
Principles

Relevant Laws of Myanmar

Gap-Equivalence
Assessment

framework, budget, and
time-bound
implementation schedule

9. Disclose a draft
resettlement plan,
including documentation
of the consultation
process in a timely
manner, before project
appraisal, in an
accessible place and a
form and language(s)
understandable to
affected persons and
other stakeholders.
Disclose the final
resettlement plan and its
updates to affected
persons and other
stakeholders.

Land Acquisition Act (1894), Part VII, Section
42. Every such agreement shall, as soon as may
be after its execution, be published in the Gazette,
and shall thereupon (so far as regards the terms on
which the public shall be entitled to use the work)
have the same effect as if it had formed part of this
Act:

Partial equivalence
due to the provision of
publication of
compensation
entitlements

10.1 Conceive and
execute involuntary
resettlement as part of a
development project or
program. Include the full
costs of resettlement in
the presentation of
project’s costs and
benefits.

10.2 For a project with
significant involuntary
resettlement impacts,
consider implementing
the involuntary
resettlement component
of the project as a stand-
alone operation

None

None

No equivalence

Not equivalence

11.1 Pay compensation
and provide other
resettlement entitlements
before physical or
economic displacement.
11.2 Implement the
resettlement plan under
close supervision
throughout project
implementation

None

None

No equivalence

No equivalence

12. Monitor and assess
resettlement outcomes,
their impacts on the
standards of living of
displaced persons, and
whether the objectives of
the resettlement plan
have been achieved by

None

No equivalence
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ADB Project
Principles

taking into account the
baseline conditions and
the results of
resettlement monitoring.
Disclose monitoring
reports.

Gap-Equivalence

Relevant Laws of Myanmar Assessment

The gap-equivalence assessment between Myanmar LAA 1894 and other laws and the ADB’s SR2
Policy Requirements shows that the provision of existing acts and laws have, in general, no
equivalence with most of the provisions of the ADB’s SPS (SR2) requirements. Although the LAA
1894 contains several provisions that have partial equivalence to SPS requirements, in practice
they fall short of the objectives due to the lack of standard methodologies and implementation
guidelines and antiquated procedures. Local laws do not cover the most critical aspects of the SPS
requirements on income and livelihood restoration and do not recognize entitlement to project
affected persons without title to land for assistance and compensation for their lost non-land assets
and income and livelihood. The provision for livelihood restoration and special assistance to needy
households under the Social Welfare Objectives of Ministry of Social Welfare and Resettlement
and Myanmar Special Economic Zones Law are limited in scope to the disaster and emergency
relocation projects and special economic zones respectively.

Local acts and laws also fall short on cross-cutting policy themes that are equivalent to those of
ADB, such as: (i) Public Communications Policy (2011) on disclosure and exchange of information;
and (ii) Gender and Development (2006).

Institutional Support in involuntary Resettlement

There is no specific governmental institution entrusted with securing land rights in the country.®
Currently, a combination of existing ministries and other institutions extend institutional support to
land and tenure arrangements such as the Housing Department of the Ministry of Construction,
The General Administration Department in the Ministry of Home Affairs, Department of Settlement
and Land Records in the Ministry of Agriculture and Irrigation, MOECAF and others. On top of that
active executing agencies and ministries such as: The Ministry of Industry, electric, Power; Ministry
of Transportation; Ministry of Construction; Energy and Mining make it even more cumbersome.
Coordination among GoM Ministries is difficult across different issues and sometimes complex and
confusing. For donor-funded projects, concerns on involuntary resettlement are borne by the
executing and implementing agencies. In regards to acquisition of land for development projects
and compensation for affected assets, the provisions of LAA 1894 apply and the responsibility to
implement the same is entrusted to local general administration offices, under the Ministry of Home
Affairs.

Land Acquisition and involuntary Resettlement procedures and Practices

Current procedures adopted for land acquisition and resettlement in several ongoing development
projects funded by multilateral agencies such as ADB and JICA, and private sector have adopted
measures to fill the gaps that exist between the local laws and regulations and international best
practices and ADB’s SPS requirements.

Despite the lack of provisions in the existing legal framework in Myanmar, and the problems some
of these project faced, the project proponents including the Ministry of Construction, attempted to
meet ADB’s SPS (SR2) requirements and international best practices in resettlement planning and
implementation.

° Leckie, Scott & Ezekiel Simperingham. (2009) Housing, Land and Property Rights in Burma: The Current Legal Framework.
Displacement Solutions & The HLP Institute. www.displacementsolutions.org
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3.2.3 Review of Legal Framework and Equivalence (Gap) Analysis for Social Safeguards -
Indigenous Peoples

The country is divided into seven states and seven regions. The seven states named after the
seven largest ethnic nationalities: Chin, Kachin, Kayah, Kayin, Mon, Rakhine (former Arakan) and
Shan; mainly encompass the hilly and mountainous areas and are predominantly populated by
ethnic communities. The seven regions (previously called divisions): Ayeyarwaddy, Bago, Magway,
Mandalay, Sagaing, Tanintharyi and Yangon; encompass the plains and are predominantly
populated by people of Bamar ethnic origin. In addition, the Union Territories which cover the
capital Nay Pyi Taw has the status of a region and is under the President of the Union. Further,
there are six Self-Administered Areas within the States and Regions with a prescribed limited
autonomy.

Myanmar is populated by a rich and complex set of ethnic groups with varied cultural background
because of its strategic location, shared borders with China in the northeast, India in northwest,
Bangladesh on West and Laos and Thailand on east. lts varied indigenous population stems from
the settlement of inhabitants of different cultural backgrounds who have migrated within the
proximity of the Ayeyarwaddy River. Despite Myanmar’s rich cultural heritage, the existence of
myriad of ethnic groups has caused inter-ethnic conflict resulting in religious discrimination,
persecution, forced settlement and alleged human rights violations. Most of the ethnic minorities in
the border areas live in extreme poverty conditions and are most vulnerable among all the ethnic
groups in Myanmar. Any development projects in these border areas should be sensitive to the
needs and priorities of the ethnic minorities and ensure that their customary land rights, economic
activities and cultural identities are protected.

Based on official data, Myanmar is made up of 135 national races, of which the main ethnic groups
are Kachin, Kayah, Kayin, Chin, Bamar, Mon, Rakhine and Shan. The population of Burma
comprises Barmars 68%, Shan 9%, Karen 7%, Rakhine 4%, Chinese 3%, Indian 2%, Mon 2%, and
others 5%'%. While these numbers are disputed by different groups, there are limitations on getting
reliable information due to the displacement and shifting population. The census carried out in
2014 will hopefully provide more reliable data. Available studies list the 35 official indigenous
groups'' in Myanmar.

For purposes of applicability of ADB’s SPS SR3, a community needs to be distinct, socially,
culturally and linguistically. The criteria defined in the SPS together with their vulnerability need to
be applied to determine whether or not a particular community can be referred to as indigenous
peoples (ethnic minorities). The Constitution of Myanmar makes reference to “Tai Yin Thar” or
“national races” which is a collective reference: however it approximates the phrase “ethnic
nationalities” as opposed to the collective and inclusive term ‘citizen’.

Laws and Regulations

There are no laws specifically related to indigenous peoples’ safeguards. While Myanmar has
signed the United Nations Declaration on the Rights of Indigenous Peoples, there are no laws that
provide for the recognition of customary land tenure or clear regulations to determine the
ownership and extent of ancestral domains and to protect the rights of ethnic nationalities to their
ancestral (customary) lands as well as for them to maintain their economic, social, and cultural
well-being. A review of GoM legal provisions that may, directly or indirectly, impact indigenous
peoples and current institutional practices that reflect treatment of indigenous people is
summarized below:

Constitution of Myanmar (2008)
Article 22 of the Constitution, provides for

(a) development of language, literature, fine arts and culture of the National races; and

10 Sophie Chao, Brief No. 8, Union of Burma

Smith, M., (1994). Ethnic Groups in Burma: Development, Democracy and Human Rights, In Collaboration with Annie Allsebrook. No
8 in ASI's Human Rights Series. Anti-Slavery International, The Stableyard, Broomgrove Road, London SW9 9TL; and Ekeh, C. (2007)
Minorities in Burma, Minority Rights Group International
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(b) promotion of solidarity, mutual amity and respect and mutual assistance among the
National races; and promotion of socio-economic development including education,
health, economy, transport and communication, of less-developed National races.

According to the Article 27 of the Constitution, the Union shall assist development, consolidation
and preservation of National Culture. Article 348 also stipulates that The Union shall not
discriminate any citizen of the Republic of the Union of Myanmar based on race, birth, religion,
official position, status, culture, sex and wealth.

The Development of Border Areas and National Races Law 1993

The Law aims to strengthen the amity among the national races and to preserve and maintain the
security, prevalence of law and peace and order of the border areas. The law also calls for the
development of infrastructure for national races in the border areas and the preservation of their
culture, literature, and customs. However, the law does not explicitly provide for protection of the
rights of ethnic nationalities. As an ongoing legal reform process, the GoM proposes to establish a
separate ministry at the Union level to deal with the affairs of all national races in Myanmar.

Customary Laws

Customary law may be distinguished from statute law by being ‘more closely attached to a
people’s culture.” Laws related to House, Land, and Property do not recognize customary
rights.’® There is also confusion on the complex laws pertaining to land. For ethnic nationalities,
the laws do not appear to reflect their actual land use. Land under customary use is normally
categorized as ‘wateland’ thereby susceptible to possession by government at will. With an unclear
legal framework and the tedious and costly process in claiming legitimate ownership of lands, most
ethnic nationalities do not have legal land titles. There are no laws that provide for the recognition
of customary land tenure or clear regulations to determine the ownership and extent of ancestral
domains. The laws that relate to customary laws in Myanmar include:

a. Customary Burma Laws Act 1898 provides for Buddhist, Muslim and Hindu customary laws
that pertain to succession, inheritance and marriage for their respective adherents;

b. Buddhist Women’s Special Marriage and Succession Act 1954 deals with Buddhist
customary law also on succession, inheritance and marriage;

c. Christian Marriage Act, Burma Divorce Act (which applies only to Christians) and the
Succession Act 1925 provide for rules of succession, inheritance and marriage for
Christians;

d. Chin Special Division (Extension of Laws) Act 1948 and Chin Hills Regulation 1896
recognized the Chin’s customs; and

e. The Kachin Hills Manual specified the customary authority of Kachin headmen to rule on
land uses within the community.

Gap (Equivalence) Analysis

Basically, there are no laws of GOM that specifically related to IP safeguards. ADB’s IP safeguard
principles and requirements are compared to current practice in Myanmar. The gap analysis (Table
3.2) indicated that there is no equivalence as for as the indigenous peoples issues are concerned
in Myanmar.

Institutional support for Indigenous Peoples Issues

For indigenous peoples’ safeguards issues, numerous Ministries have some mandates or functions
that pertain to social development including but not limited to the Ministry of Social Welfare, Relief
and Resettlement; Ministry of Livestock, Fisheries and Rural Development; Ministry of Labor where
the Department of Social Security Board is subsumed; Ministry of Border Affairs; and MOECAF.

12 Ahren, M., 'Comparative study on indigenous peoples’ customs, culture, traditions and customary law — Analysis from a legal
perspective: The Jaamis peoples’ perspective’, in C. Roy (ed.), Defending Diversity: Case Studies — Jaamis Council (Swedish Section),
2004, pp. 45-88 quoted in Roy, Raja Devasish, “Traditional Customary Laws and Indigenous peoples in Asia” Minority Rights Group
International 2005.

Displacement Solutions (2013), Myanmar at the HLP Crossroads: Proposals for Building an Improved Housing, Land and Property
Rights Framework that Protects the People and Supports Sustainable Economic Development. Available at http://www.burmalibrary.org
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Among these, the Ministry of Border Affairs plays a more dominant role on indigenous peoples
issues. However, there is no clear mandate with any specific ministry or institution with full
oversight on indigenous peoples issues within the country.

Table 3.2: Gap — Equivalence Assessment : Indigenous Peoples

ADB SPS 2009

GOM Policy

Gap — Equivalence

Principle 1: Screen early on to
determine (i) whether
Indigenous Peoples are
present in, or have collective
attachment to, the project
area; and (i) whether project
impacts on Indigenous
Peoples are likely.

None

No equivalence

Principle 2: Undertake a
culturally appropriate and
gender-sensitive social impact
assessment or use similar
methods to assess potential
project impacts, both positive
and adverse, on Indigenous
Peoples. Give full
consideration to options the
affected Indigenous Peoples
prefer in relation to the
provision of project benefits
and the design of mitigation
measures. ldentify social and
economic benefits for affected
Indigenous Peoples that are
culturally appropriate and
gender and intergenerationally
inclusive and develop
measures to avoid, minimize,
and/or mitigate adverse
impacts on Indigenous
Peoples.

Environmental Conservation Law (2012), Chapter IV, Section 7.
The duties and powers relating to the environmental conservation of
the Ministry are as follows:

(f). facilitating for the settlement of environmental disputes and, if
necessary, forming bodies to negotiate such disputes;

(m) causing to lay down and carry out a system of environmental
impact assessment and social impact assessment as to whether
or not a project or activity to be undertaken by any Government
department, organization or person may cause a significant impact
on the environment

Foreign Investment Rules of 2013. Chapter 5-33. Proposals for
the economic activities that are considered capital intensive by the
Commission, and that are prescribed to undergo environmental
impact assessment by the Ministry of Environmental Protection and
Forestry have to be submitted along with Environmental and Social
Impact Assessment.

Partial equivalence with
Environmental Conservation
Law as well as the MIC that
require SlAs for the following:
exploration and production of
minerals, oil and natural gas,
construction of large dams,
hydropower and other large
scale electricity production,
large scale agricultural
activities, large scale
manufacturing and
construction activities; SIA is
required as per MIC
guidelines.

There are no specific rules or
procedures on what are
considered acceptable,
culturally and gender-
sensitive SIAs especially to
assess potential project
impacts on IPs.

Principle 3: Undertake
meaningful consultations with
affected Indigenous Peoples
communities and concerned
Indigenous Peoples
organizations to solicit their
participation (i) in designing,
implementing, and monitoring
measures to avoid adverse
impacts or, when avoidance is
not possible, to minimize,
mitigate, or compensate for
such effects; and (i) in tailoring
project benefits for affected
Indigenous Peoples
communities in a culturally
appropriate manner. To
enhance Indigenous Peoples’
active participation, projects
affecting them will provide for
culturally appropriate and
gender inclusive capacity
development. Establish a

Farmland Law 2012. Chapter VIIl. Deciding Land Disputes In
Respect Of The Right For Farming And Appeal
22. Land disputes in respect of the right for farming shall be decided
by the Ward or Village Tract Farmland Management Body, after
opening the case file and making actions such as enquiry and
hearing about the land disputes.

23.

(a) Whosoever may appeal to the respective Township Farmland
Management Body against within 30 days from the date of decision
made by the Ward or Village Tract Farmland Management Body in
accordance with the section 22 of this law;

(b) Township Farmland Management Body may approve (or) revise

(or) cancel the decision made by the Ward or Village Tract Farmland
Management Body;

24.

(a) Whosoever may appeal to the respective District Farmland
Management Body against within 30 days from the date of decision
made by the Township Farmland Management Body in accordance
with the section 23 subsection (b)of this law;

(b) District Farmland Management Body may approve (or) revise (or)
cancel the decision made by the Township Farmland Management
Body;

25

No equivalence with respect
to meaningful consultation
and participation with IPs in
project design,
implementation and
monitoring plans to avert
negative impacts.

Grievance redress
mechanisms are provided,
but then again, IPs are not
distinct rather included in
mainstream implementation
of consultation and grievance
redress.

IPs-APs do not have a
privilege to voice out their
concerns nor are provided
with information about the
project. However, there are
some cases were village
leaders are consulted and
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ADB SPS 2009

GOM Policy

Gap — Equivalence

culturally appropriate and
gender inclusive grievance
mechanism to receive and
facilitate resolution of the
Indigenous Peoples’ concerns.

(a) Whosoever may appeal to the respective Region or State
Farmland Management Body against within 60 days from the date of
decision made by the District Farmland Management Body in
accordance with the section 24 subsection (b)of this law;

(b) Region or State Farmland Management Body may approve (or)
revise (or) cancel the decision made by the District Farmland
Management Body;

(c) the decision made by the Region or State Farmland Management
Body is final;

provided with information
about the project (KHRG).

Principle 4: Ascertain the
consent of affected Indigenous
Peoples communities to the
following project activities: (i)
commercial development of
the cultural resources and
knowledge of Indigenous
Peoples; (i) physical
displacement from traditional
or customary lands; and (iii)
commercial development of
natural resources within
customary lands under use
that would impact the
livelihoods or the cultural,
ceremonial, or spiritual uses
that define the identity and
community of Indigenous
Peoples. For the purposes of
policy application, the consent
of affected Indigenous Peoples
communities refers to a
collective expression by the
affected Indigenous Peoples
communities, through
individuals and/or their
recognized representatives, of
broad community support for
such project activities. Broad
community support may exist
even if some individuals or
groups object to the project
activities.

The Development of Border Areas and National Races Law
(1993), Chapter V, Section 8 The duties and powers of the Ministry
in respect of the implementation of the development works of the
border areas and national races are as follows:

g) laying down programmes for disseminating knowledge and
exchanging culture for the national races in the Development Areas;

No equivalence

Consent of affected IPs and
broad community support are
not explicit in laws that intend
to protect the interests of
national races.

In the case of the
Development of Border
Areas and National Races
Law (1993), Chapter V,
Section 8, the move is merely
towards information
dissemination but does not
strive for consent or broad
community support.

Principle 5: Avoid, to the
maximum extent possible, any
restricted access to and
physical displacement from
protected areas and natural
resources. Where avoidance is
not possible, ensure that the
affected Indigenous Peoples
communities participate in the
design, implementation, and
monitoring and evaluation of
management arrangements for
such areas and natural
resources and that their
benefits are equitably shared.

None

No equivalence
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Principle 6: Prepare an
Indigenous Peoples plan (IPP)
that is based on the social
impact assessment with the
assistance of qualified and
experienced experts and that
draw on indigenous knowledge
and participation by the
affected Indigenous Peoples
communities. The IPP includes
a framework for continued
consultation with the affected
Indigenous Peoples
communities during project
implementation; specifies
measures to ensure that
Indigenous Peoples receive
culturally appropriate benefits;
identifies measures to avoid,
minimize, mitigate, or
compensate for any adverse
project impacts; and includes
culturally appropriate
grievance procedures,
monitoring and evaluation
arrangements, and a budget
and time-bound actions for
implementing the planned
measures

None

No equivalence

Principle 7: Disclose a draft
IPP, including documentation
of the consultation process
and the results of the social
impact assessment in a timely
manner, before project
appraisal, in an accessible
place and in a form and
language(s) understandable to
affected Indigenous Peoples
communities and other
stakeholders. The final IPP
and its updates will also be
disclosed to the affected
Indigenous Peoples
communities and other
stakeholders.

None

No equivalence

Principle 8: Prepare an action
plan for legal recognition of
customary rights to lands and
territories or ancestral domains
when the project involves (i)
activities that are contingent on
establishing legally recognized
rights to lands and territories
that Indigenous Peoples have
traditionally owned or
customarily used or occupied,
or (i) involuntary acquisition of
such lands.

Farmland Law (2011), Chapter lll, Section 9. The following rights
shall be enjoyed in connection with the right for farming:

(a) right to have such land in hand, right for farming and gain benefit
of such farm;

(b) right to sell, pawn, lease, exchange, or donate, in whole or in part
of the right for farming in accord with prescribed disciplines;

(c) disputes arising out of inheritance of farmland shall be decided
upon by the law respective court in accord with existing law;

(d) the duration of the right for farming shall continue so long as the
stipulated conditions are not breached;

(e) land development operation are to be carried out by doing joint-
venture with the investment of rural cooperative association or
private investors;

(f) in accordance with Foreign Investment Law, foreigner or
organization containing foreigner are to be carried out by doing joint-

No equivalence

Myanmar's laws and ADB's:
procedures for land
recognition are provided by
the Farmland Law and the
VFVLM Law but not specific
to IPs - that requires legal
recognition of customary
rights to lands and territories
or ancestral domains for
identified activities contingent
on establishing legally
recognized rights to lands
and territories owned or
customarily used or occupied
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GOM Policy

Gap — Equivalence

venture;

4. The Central Committee shall permit the right to do, (and) right to
utilize land of vacant, fallow and virgin land in the country, for the
following purposes:

(a) Agriculture;

(b) Livestock Poultry Farming and Aquaculture;

(c) Mining;

(d) Government allowable other purposes in line with law;

5. The following persons and organizations may apply to Central
Committee in accordance with the prescribed conditions for carry out
the purposes which are stated in Section 4:

(@) Myanmar citizen investors;

(b) Department, Government Organization, and Non Government
Organizations;

(c) Exemption persons who are eligible in accordance with Section 4
of the Transfer of Immovable Property Restriction Law, 1987;

(d) Joint-Venture of Investors who have right to carry out with
Department (and)

Government’ Organization in accordance with Foreign Investment
Law~

(e) Joint-Venture of Investors who have right to carry out with
Myanmar Citizen Investors , in accordance with Foreign Investment
Law;

by IPs or involuntary
acquisition of such lands.

Majority of GoM'’s ethnic
groups do not have an official
entitlement for their land
resulting to labelling their
areas to be “vacant” or
“‘wastelands”

Principle 9: Monitor
implementation of the IPP
using qualified and
experienced experts; adopt a
participatory monitoring
approach, wherever possible;
and assess whether the IPP’s
objective and desired outcome
have been achieved, taking
into account the baseline
conditions and the results of
IPP monitoring. Disclose
monitoring reports

None

No equivalence
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3.3 Training in Environmental and Social Safeguards

Under the Output 3 of the TOR both, the environment and social safeguards teams conducted
training workshops for the MOC (PWD). Summary of workshops is presented in the following
sections. Training workshops were supported by technical guidelines and manuals.

3.3.1 Training in Environmental Safeguards

The training in environmental safeguards was conducted in two phases. The first training workshop
(1% workshop) was conducted in October 2014 to: (i) pilot-test training materials; (ii) present the
draft manual/guideline for environmental safeguards; (iii) reinforce MOC/PWD appreciation and
understanding of ADB SPS 2009; and (iv) explain to MOC/PWD staff applicable MOECAF
environmental laws and rules, including drafts pending for issuance; and (v) seek feedback on the
training plan, materials and draft manual.

The workshop was attended by a total of 72 participants composed of MOC/PWD MOC/PWD staff
from headquarter, state/region, and district levels, resource speakers and staff from MOECAF/ECD
and MOECAF/Forest Division (FD), and TA subproject environmental safeguards team.

The second 2-day training workshop (the 2nd workshop) was held on 13-14 November 2014 at
Hotel Mandalay, Mandalay City, Myanmar with the objectives: (i) to implement the training plan,
thru classroom type discussion and field training, to develop capacity of MOC/PWD on
environmental assessment, preparation of EMPs, incorporation of EMP tender and contract
documents for civil works, preparation of site-specific/construction EMPs, updating of EMP that
may be necessary during project implementation, and monitoring and preparation of report on EMP
implementation; and (ii) to finalize the draft MOC manual for environmental safeguards.

65 participants from MOC/PWD MOC/PWD staff from headquarter, state/region, and district levels
attended the second workshop. Majority (93%) of them also participated in the 1st workshop. The
new participants were replacement of those who could not attend due to prior scheduled activities.
However, it was ensured by MOC/PWD that new participants were provided with materials from

1st workshop to familiarize themselves with the topics. The TA subproject environmental
safeguards team acted as resource speakers and assisted by a translator and 2 admin/technical
staff.

Pre and post workshop surveys were conducted to obtain feedback from the participants on the
workshop and the manual. The pre-workshop questionnaire objective was to quantify each
participant’'s awareness/knowledge of environmental safeguards. Results show that the
participants were familiar with multilateral development banks and other international financial
institutions, ADB SPS, MOECAF laws and rules, and EIA process before the workshop. It was
noted by the TA environmental team the participants might need more information on ECL and
learn more about environmental monitoring, recording and documentation, and conducting
meaningful consultations therefore more focus on these topics during presentations were provided.

Results of the post-workshop questionnaire indicated increased awareness/knowledge of the
participants on the topics mentioned in the pre-workshop questionnaire. The no/low change in
MOECAF rules and regulations, particularly the ECL, can be attributed to the Myanmar EIA rules
still to be passed by the government. The results indicated that the participants generally agreed
with the revised manual and found it acceptable and useful in their activities on environmental
safeguards.

Draft MOC Manual on Environmental Safeguards

The MOC Manual on environmental safeguards is planned to be an easy-to-use reference manual
to guide MOC/PWD and its contractors and consultants in using a common approach in
environmental safeguards planning and implementation to prevent and mitigate undue harm to
people and their environment. The Manual is a living document and will be continuously
revised/updated following comments/suggestions from the ADB and field experiences from MOC
(PWD) projects.
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The development of the manual was aimed to be based on ongoing TA/loan projects regardless of
sector or source of financing (Government, ADB, World Bank, JICA, etc.). However, findings of the
first mobilization reveal ongoing and near future externally-funded MOC/PWD projects are mostly
by ADB and Myanmar government. Therefore the manual focuses on providing guidance to
achieve ADB’s environmental safeguards requirements and MOECAF environmental laws and
regulations. The content of the manual is largely derived from:

(i) ADB SPS Requirement 1;

(i) Sourcebook for Safeguard Requirements 1: Environment (draft working document as of
December 2012);

(iii) MOECAF laws and regulations; and

(iv) Workshop proceedings as well as contributions and recommendations provided by the
participants based on their experiences and day-to-day work.

The first draft of the manual was submitted to MOC/PWD and MOECAF/ECD in October for review
and its salient features were presented to the participants of the 1st workshop.

The draft manual was revised based on the feedback obtained during the two workshops and post-
workshop follow-up by emails and direct communications. The main changes were: (i) translation
of selected paragraphs, relevant environmental assessment process and technical concepts to
Myanmar language; and (ii) re-organization of sections to make the information in the manual more
accessible with focus on MOC/PWD projects.

The revised (and most recent) version after incorporating received feedbacks/comments is
attached as Volume IA of this report.

3.3.2 Training in Social Safeguards
The training workshop in social safeguards, as an Output 3 for the TA 7566, for the MOC (PWD)
was conducted with an objective to:

(i) Increase awareness of social safeguards issues in development projects in general, and in

transport sector in particular;

(i) Introduce ADB’s Social Safeguards Policy Objectives & Requirements;

(iii) Introduce existing legal framework for IR and IP issues and gap analysis

(iv) Relevant social safeguards issues in project process and steps required to address; and

(v) Planning and implementation of social safeguards in development projects.

The program for the training workshop is attached as Appendix 7.

The 3-days training workshop in social safeguards was conducted on February 18-20 in Ngwe
Saung, Ayeyarwaddy. 3-day training workshop was planned to ensure that all the key IR and IP
issues are covered adequately and that participants are provided sufficient time to absorb contents
of the training, discussions and exchange of experiences and ideas. The workshop was attended
by MOC (PWD) staff from the head office in Nay Pyi Taw, regional and districts offices, townships
and PMUs. Additionally, 3 (three) staff from MOECAF and 4 persons from Mandalay City
Development Committee (MCDC) also participated. Together, a total of 56 participants
participated in the workshop. The list of participants over three days of training workshop is
included as Appendix 8.

Workshop is supported by Implementation Manual/Guidelines on social safeguards.

Key Focus Areas for Training and Training Modules

The training in social safeguards was designed to provide participants an overview of safeguards
issues in project process. It provided an opportunity to participants to understand the sequence of
activities and steps required in planning and implementation of social safeguards. Different
modules were designed to cover all aspects of planning, implementation and management of
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social safeguards in development projects. The training workshop on social safeguards included
the following key modules:

e Module 1: Introduction to Social Safeguards:

Overview of key principles & objectives

Local laws, regulations and practices in IR and IP safeguards
e Module 2: Project Process & Resettlement Planning

Social safeguards planning in project process cycle

Scope and contents of safeguards documents

e Module 3: Overview of key Issues in social safeguards
e Module 4 : Social safeguards in Transport Sector
e Module 5: Compensation and Land for Land
Replacement cost
e Module 6 : Relocation & Income Rehabilitation
o Module 7 : Public Consultation, Participation and Disclosure
e Module 8 : Grievance Redress Mechanism/Accountability
e Module 9 : Supervision & Monitoring
e Module 10: Resettlement Implementation Management
e Module 11 : Overview- social safeguards planning & implementation

The contents of the workshop modules and discussions focused on the critical social safeguards
issues and best practice examples from projects in neighboring countries.

Workshop program and presentations are attached to the FR as Vol lI-C.

Interactive Approach to Training in Social Safeguards

While the presentation of different modules was in the form of formal lectures, the entire approach
of the training workshop was interactive in the sense that participants were encouraged to take
active part in discussions, ask questions and seek clarifications, and share their experiences. For
this purpose, sufficient time was allocated after each session/theme for questions and answer
sessions. List of questions asked are shown as Appendix 9.

Following are the key issues covered by the questions:

Land-for-land option for affected agricultural land
Rehabilitation measures and livelihood restoration
Tenure security of affected households
Compensation to vulnerable households
Relocation of informal settlers

Grievance Redress mechanism

Measures to reduce temporary impacts

The types of questions asked by the participants demonstrate their increased understanding of
critical social safeguards issues in development projects.

Group Exercise

The training workshop also included breakout session in which the participants were divided into
five groups and each group was given a topic for discussion. The participants were encouraged to
discuss the topic given to them and note down their responses to the questions/issues raised in the
topic. At the end of the session, representative from each group was asked to present the
findings/recommendations of the group. The group exercise was included with the objective to
share their experience, belief and understanding of involuntary resettlement issues and to
encourage discussion among the participants on key involuntary resettlement issues. Key topics
given to the groups included the following:

e Entitlements to Informal Settlers
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¢ Upholding the Replacement Cost Standard in Asset Valuation

e Conducting effective consultation strategies in social safeguard planning and
implementation

e Designing and implementing effective livelihood restoration schemes

Identifying Indigenous Peoples at the project level

Each topic included some key questions for the participants to discuss and arrive at some
recommendation. Detailed of each topic for discussion are shown as Appendix 10.

Feedback from Participants on the Training Workshop

In order to assess the extent to which the training workshop has been successful and to determine
whether it has achieved the overall objectives of increased awareness of the participants on social
safeguards issues and awareness of the participants on social safeguards issues, the participants
were asked to fill-up feedback forms. The forms were provided to the participants at the start of the
workshop. The participants were asked to fill up the forms at the end of the workshop and
handover to the TA consultants. The feedback forms contained a series of questions to cover the
following broad areas:

Content of the workshop

Method of delivering the presentations in the workshop
Handouts

Resource Persons

Organization

Overall Assessment and recommendations

~P Q0T

The feedback form and the responses from the participants are summarized as Appendix 11. The
summary of responses is presented below:

a. Contents of the Workshop:
In response to the questions on sufficiency of the contents, suitability and relevance, and
usefulness for concerned agencies in planning and implementation of social safeguards, the
responses were overwhelmingly favorable with almost 100% positive responses.

In response to the question on the potential impact on planning and implementation of social
safeguards by the MOC for their project, 83% indicated that the implementation of social
safeguards would be better while 17% indicated that impacts have yet to be seen.

Encouragingly, 100% respondents indicated to have attained better understanding of social
safeguards after the workshop.

b. Method of Delivering the presentations in the Workshop
All the participants (100%) agreed that the presentations were understandable and that they were
encouraged for their involvement in the workshop.

In response to the question on adequacy of time for discussion a majority (90.5%) agreed that it
was true while the remaining 10% indicated that the time given for discussion was not sufficient.
96% of participants agreed that the duration (3-days) of the workshop was adequate.

In response to the question on appropriateness of the overall method used for conducting the
workshop, 92% of the participants were ‘very satisfied’ while 4% were ‘satisfied’.

c. Handouts

In response to the question on handouts being sufficient and cover all topics, 92.5 % agreed while
the remaining 7.5% thought the handouts were insufficient.
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In response to the questions on handouts being easy to understand, practical, and that they
received the handouts prior to the workshop, all the participants (100%) agreed that this being the
case.

d. Resource Persons
On the presentation style and delivery of resource persons, 96% participants were ‘very satisfied’
and the remaining 4% were ’satisfied’. On the knowledge of the subject matter by the resource
persons, 92.5% participants were ‘very satisfied’ and the remaining were ‘satisfied’.

On the effectiveness of the resource persons in dealing/interacting with the participants all the
participants (100%) were very satisfied. The responses by the participants demonstrate that the
objectives of the workshop being interactive were fully achieved.

e. Organization
MOC made all the preparation for the workshop including general organization and sending
invitations to the participants. The location and venue for the workshop was decided by the MOC.
All the participants agreed that the location (Ngwe Saung) for the workshop and the equipments
used were very suitable and worked well respectively. However, only 95% participants thought that
the venue (hotel) was suitable for the workshop.

Only 70% of participants thought that the organization and the invitations for the workshop were
well-prepared.

f. Overall Assessment and Recommendations
On the questions on the clarity of the workshop objectives and whether the objectives were
achieved, the responses by the participants were 96% and 95% respectively. The remaining
participants did not respond to the questions.

Participants were asked to identify the reasons for insufficiency or unsuitability of any issues or
contents of the workshop. Most (58.5%) of the participants did not respond to the question. 38%
respondents indicated that the presentations and handouts should have been in Myanmar
language. While all attempts were made to make workshop presentation understandable,
presentations in Myanmar language would certainly have been better for easier communication.

Participants were asked their opinion about specific sessions/presentation that they liked most and
those they liked least. The responses do not show any specific pattern. Some participants liked
the sessions on IP Laws and regulation while some other did not, Most participants did not offer
any opinion at all.

In response to the request for participants to list examples of new knowledge and skills that they
gained from the workshop, about 51% did not respond. Responses from others include the
following:

¢ Gained new knowledge and skills related to land acquisition and resettlement 40%
e Knowledge on IP issues 30%
e Others included cut-off-date, screening, etc.

Almost 50% participants did not offer any concluding remarks or suggestions for future
improvement of similar workshops. About 40% respondents did not quite understand objective of
the question as the responses were irrelevant. A few participants indicated the following
suggestions:

More discussions on issues of compensation for affected land

More workshops are recommended for improvements of knowledge and skills
Should have field-work during the workshop

Burmese version presentation is also essential for the participants
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Concluding Remarks on the Training Workshop

Feedback from the participants on the contents of the workshop material; knowledge, presentation
and delivery by the resource persons; participants’ involvement through questions and answers;
and group discussion was very positive. Most participants indicated to have gained better
knowledge and skills in addressing social safeguards issues in their day-to-day work. Therefore,
the objectives of the training workshop for greater awareness and capacity of the participants have
been fully achieved.

Draft Manual on Social Safeguards

The training workshop on social safeguards was supported by the technical manual/guidelines.
The manual was prepared with an objective to provide a treatise on social safeguards planning and
implementation in development projects and a general guide in addressing social safeguards
issues. The manual contains general guidelines and procedures, with best practice examples, to
handle day-to-day social safeguards issues.

The Manual for Social Safeguards Planning and Implementation is basically prepared for the use
of the staffs of MOC at various levels as a guide for carrying-out social safeguards activities such
as screening; inventory of loss; detailed measurement survey; replacement cost survey;
socioeconomic survey; calculation of compensation and assistances; disclosure of information and
public consultations; making of payment and assistance to the APs; development of resettlement
site; relocation of displaced persons; preparation and implementation of income restoration
program; and monitoring.

The manual can also be used by other agencies and organizations including district and township
general administrations; village general administrations; settlement and land records offices under
Ministry of Agriculture and Irrigation; and Ministry of Border Affairs. Additionally, the manual will
also serve as a useful reference for consultants, civil society organizations and NGOs.

The contents of the manual including social safeguards policy and procedures are consistent with
the ADB’s SPS (2009) objectives and requirements. However, the guidelines and manual is based
on the ongoing TA/loan projects regardless of sector or source of financing (Government, ADB,
JICA), and will be improved/revised as necessary based on feedback from participants and to
ensure a common approach in safeguards planning and implementation. Other stakeholders
(donors, ministries, civil society organizations) will also be consulted during the process of drafting
and finalizing the guidelines and manuals.

Participants were provided with feedback forms to solicit their opinion about the manual on social
safeguards. The feedback form and the responses are attached as Appendix 12 of this report.
Responses to key questions are summarized below.

a. Relevance and usefulness of the Manual
In response to the question on the relevance of the manual and its contents in their current work
about 70% indicated that the manual was ‘very relevant’ and 30 % indicated as the manual being
‘relevant’. 74% of the participants indicated that they can use the manual in their work while the
remaining 26% responded expectedly as ‘do not know yet’.

b. Structure of the Manual
64% of the participants indicated the structure of the manual as ‘very suitable’ and another 30% as
‘suitable’. The remaining participants did not provide any comment.

c. Presentation of the Manual
A total of 94% participants found the presentation in the manual ‘very easy’ or ‘easy’ to follow.
About 6% did not respond to the question.
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d. Comments on the improvement of the manual
The feedback form solicited participants’ suggestions on the further improvement of the manual or
specific sections. The participants either did not respond to the question or did not have any
suggestions.

e. Topics/sections not presented in the manual
Most of the participants did not have any suggestion or comments on the topics that have been
missed out in the manual. However, only one participant indicated the possible inclusion of gender
issues in the manual

f. Additional comment and suggestion
Most (79%) of the participants did not have any comments and/or suggestion on the manual. The
remaining participants provided the following comments on the manual:

e Should have a section on resettlement budgeting

e The Manual should be finalized after having practices by the users

e The Manual should be distributed in both English and Burmese

Considering that the participants have not had any opportunity to read the manual carefully or to
use it in their work, lack of any specific suggestions for change or improvement is expected.

The manual is planned to be a living document in the sense that based on the feedback and
experiences it will continue to be improved and modified. The manual will be further improved and
finalized following specific comments/suggestions from MOC as well as from the participants of the
training workshop.

The draft manual on social safeguards is attached as Vol lI-D of this report. The guidelines and the
manual has been provided to MOC and the ADB for review and comments/suggestions. Following
comments from the ADB and the MOC, the Manual will be finalized and translated in Myanmar
language for final submission to MOC and the ADB.
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4 Summary of Key Issues and Way Forward

Myanmar’s high reliance on natural resources and increasing investment in industry-based
economy would lead to a number of social issues requiring progressive legislation and institutional
strengthening. To ensure that the Government of Myanmar (GoM) can cope with the rapid
expansion while protecting its people and environment, there is a need for it to develop a country
safeguards system (CSS) that meets the needs of Myanmar as well as the international
community.

4.1 Environmental Safeguards

Government of Myanmar’s National Environment Policy was issued in 5 December 1994 which
was followed by the drafting of “Myanmar Agenda 21” in 1997, which follows UN framework for a
multi-pronged approach to sustainable development. Myanmar Agenda 21 calls for integrated
management of natural resources and provides a blueprint for achieving sustainable development
and recognizes the need for environmental impact assessment (EIA).

Following the enactment of the ECL, MOECAF/ECD was established in October 2012 and will be
the executing agency for the proposed draft environmental rules. Consistent with ADB SPS,
MOECAF’s environmental safeguards ensure environmental soundness and sustainability of
projects and supports integration of environmental considerations into the project decision making
process.

MOC (PWD) staff at all levels is generally familiar with multilateral development banks and other
international financial institutions, ADB SPS, MOECAF laws and rules, and EIA process. However,
their practical experiences in meeting all the environmental safeguards requirements are rather
limited and need to be strengthened more particularly in regard to environmental monitoring,
recording and documentation, and conducting meaningful consultations in development projects.

4.2 Social Safeguards

Existing legal framework, provisions of the acts & regulations are inadequate to efficiently identify
and mitigate adverse impacts on indigenous peoples and those arising due to land acquisition
(involuntary resettlement) in development projects in general, and those undertaken by the MOC in
particular.

At present, there is no GoM ministry that formulates and implements policies and programs for the
recognition, promotion and protection of the rights and well-being of the indigenous peoples with
due regard to their ancestral domains and lands, empowerment, social justice, human rights and
cultural identity. For this reason, a robust indigenous people’s CSS would contribute to the goal of
sustainable social development.

The review of existing legal framework relating to land acquisition and resettlement and ethnic
nationalities (indigenous peoples), and assessment of existing capacity in the MOC/ PW
department identified gaps in the following three major areas:

(@) social safeguards regulatory framework and guidelines which can be used by the
MOC/PW in its operations;

(b) lack of resources and trained staff; and
(c) lack of capacity in social safeguards planning, implementation and monitoring.

Any measures formulated to build capacity in MOC/PW and address above gaps will need
appropriate enabling environment for it to succeed. Key elements of enabling environment may,
among others, include:

(i) Appropriate Legislation. There is a need to strengthen legal domain that will form the basis
for other supporting set of actions. Legislation needs to be supported by comprehensive

40



(i)

technical guidelines and manual for planning and implementation of social safeguards
issues.

Institutional Strengthening. MOC/PW currently does not have staff experienced in all
aspects of social safeguards issues. The procedures they follow are as required by the
existing legal framework (Land Acquisition Act (1894)) and that required by the local
general administration offices which have the mandate for implementation of the LAA.
MOC/PW does not have dedicated unit/division to oversee social safeguards in its
operation particularly to follow the social safeguards planning, implementation and
supervision and monitoring procedures required for any funding by multilateral agency.
There is a need to hire experienced senior staff to oversee implementation of social
safeguards policy.

Increased interaction with other ministries. MOC/PWD even with a social safeguards
legislation in place and capacity to plan and implement social safeguards in their projects
will not be functional until all the other ministries and institutions are on board and have the
same understanding of issues and agreement. This is important because in Myanmar
multiple ministries are involved in management of different types of land. Coordination with
different ministries is critical for efficient planning and implementation of projects.

Added to the complexity is the land record at the district and township level that are
managed by different institutions. The line ministries such as the MOC need to work with
multiple ministries and institutions to get access to land types, ownership and other relevant
details. Timely access to updated maps and land records is critical for PW’s operations.

Knowledge Management. Myanmar is a country in transition. It has opened its economy
only recently. The body of knowledge on social issues in development is almost non-
existent. It is imperative that the MOC/PW staff at the center, regional and local level is
gradually trained and given opportunities to gain knowledge on social issues in their
operation. Various approaches can be used to build their knowledge and experience in
development work. These may include: on the project training, learning by doing, under the
guidance of experienced consultants, access to project reports from countries, visits to
various projects within and to neighboring countries, participating in overseas workshops,
seminars on social safeguards, etc. MOC/PW should begin to acquire relevant material on
social safeguards, preferably translated in Myanmar language, as reference material.
Increased awareness of social issues will help MOC/PW to follow international best
practices for impact assessment and improved procedures for SSG planning and
implementation.

Civil society is beginning to play an important role in the continuing reforms in Myanmar.
NGOs and civil society organization can complement the efforts of MOC/PW in public
consultation, assisting affected communities in grievance redress. They can provide voice
to affected people. In due course, NGOs and civil society organization can even expand
their role to implements resettlement plans and more specifically in the planning and
implementation of income rehabilitation and livelihood restoration activities. MOC/PW on
their part should see them as partners in development and create space for them for their
positive contribution.

Approaches outlined above will require a change in work culture and perception in the MOC/PW.
The management will have to develop a vision for their critical role in the future development of the
country and take steps pre-emptively to prepare MOC to play that role effectively and efficiently.

There is a need to build social safeguards understanding and awareness within MOC through
training workshops and provision of detailed manual to follow by the staff, civil society
representatives, and coordination and cooperation with other development partners including
international finance institutes and bilateral agencies. Capacity building for MOC staff on social
safeguards understanding and awareness should include the district and township general
administrations. Specific recommendations to this effect are presented in the following chapter.
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5 Recommendation on Capacity Building in MOC

Specific recommendations by the TA7566 environment and social safeguards consultants for
building capacity in MOC (PWD) are summarized in the following sections.

5.1 Environmental Safeguards - Specific Recommendations
Recommendations by the TA environmental safeguards team include:

i) Approval and dissemination of MOC manual on Environmental Safeguards

The MOC manual on environmental safeguards provides appropriate strategies, methods, and
tools to develop, track, and document environmental assessment process to be able to comply
with ADB SPS and MOECAF laws, rules, and regulations. The manual has been partially produced
in Myanmar language and confirmed understandable, acceptable and useful by MOC/PWD staff
during the workshops. The TA subproject environmental safeguards team recommends approval
by MOC/PWD of the manual on environmental safeguards and dissemination of copies (printed
and electronic) to all its state, regional and district offices. Also consultants, contractors, and sub-
contractors especially those involved in project design, construction and operations and
maintenance should be provided with copies.

i) Discuss actively with MOECAF.

Results of the workshop indicate MOC/PWD staff may require more discussions with MOECAF
regarding ECL and other draft regulations, including environmental assessment procedures.
Coordination and cooperation is recommended to address any issues that may affect in early
stages of project design process and throughout the project implementation.

5.2 Social Safeguards
Specific recommendations for capacity building in MOC/PW in social safeguards issues are
summarized below.

5.2.1 Establishing Legal Framework

The report on the review of legal framework under this TA proposed formulation of MOC’s social
safeguards policy, supported by implementation guidelines, as an interim measures, to provide a
legal context for MOC (PW) to address social safeguards in its operations. Pending a final
decision, MOC can take specific actions for institutional strengthening and capacity building in
social safeguards. The manual on social safeguards planning and implementation fulfills the
requirements for implementation guidelines, at least in the interim, should MOC decides to
formulate institutional policy on social safeguards. Scope of the MOC policy on social safeguards
will cover both the involuntary resettlement and indigenous peoples issues.

5.2.2 Institutional Strengthening

Independent of establishing legal framework, MOC will need to undertake immediate steps for
institutional strengthening. Institutional strengthening for environment and social safeguards will
entail establishing a department/sub-division with the sole responsibility to oversee safeguards
issues in MOC (PWD) operations and hiring experienced staff.

Environment and Social Safeguards Sub-Division

MOC (PW) needs to establish a dedicated unit for Environment & Social Safeguards to provide
guidance and oversee social safeguards in PW operations. This unit is proposed to be at least a
sub-division level and headed by senior safeguards specialists, with sufficient authority and
mandate to coordinate with other sub-divisions on safeguards issues. The safeguards specialist to
head this sub-division should be at least at the same administrative level as Chief Engineer or at
least Deputy Chief Engineer. The proposed environment and Social Safeguards Sub-division
should be supported by a Section with capable and experienced staff to work closely with their
counterparts in other sections. Proposed administrative framework is shown in Figure 5.1.
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Strengthen Professional Staff

In parallel with establishing a dedicated sub-division in environment and social safeguards, MOC
should begin to hire experienced professional and technical staff in environment and social
safeguards. The availability of social safeguards specialists, both for involuntary resettlement and
indigenous peoples issues, is imperative as the SPS requires that qualified and experienced local
experts conduct Assessment of Social Impacts (ASI) for both IR and IP safeguards and meet all
requirements for safeguards planning and implementation.

Currently, there is not much local capacity in Myanmar in environment and social safeguards and it
is almost impossible to identify any professional staff sufficiently qualified and experienced,
particularly on involuntary resettlement and indigenous peoples issues in development projects.
However, there are currently several ongoing development projects in Myanmar that have
moderate to complex involuntary resettlement issues. Most of these projects, particularly those
funded by multilateral agencies, have international experts with their counterpart national staff who
overtime would be trained in involuntary resettlement and ready to take up the responsibilities
independently.

For indigenous peoples issues, beyond any formal educational qualification, the experience of
directly working with indigenous peoples in Myanmar would be very relevant. Alternative sources of
relevant experts are members of indigenous peoples who have left the communities and
undertaken education outside the traditional system, and social researchers from educational and
private sector (such as mining, forestry) institutions and who have been based in the area. MOC
should give preference to people who have local knowledge of IPs and proficient in local
languages.

MOC should attract professionals with experience, or at least inclination and interest, in
environment, involuntary resettlement and indigenous people safeguards and take steps for
capacity building.

5.2.3 Capacity Building

The review of the existing capacity in MOC staff at central level and district/township level it is
shows the lack of awareness and understanding of social safeguards issues in development
projects. Although training workshops in environment and social safeguards conducted under the
TA have shown some very positive outcomes, more efforts are needed for sustainable capacity
among the MOC (PWD) staff.

The aspects that the staff need to have capacity built on include for (i) a better understanding of
the principles, requirements, procedures and good practices of international development and
funding agencies in dealing with social safeguards issues in project planning and implementation;
and (ii) a better use of some softwares that they are using for works that related to land acquisition
and resettlement such as Land Development, GIS, and others.
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Figure 5.1: Proposed Environment and Social Safeguards Sub-division
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5.2.4 Other Action

Realizing that knowledge gained through such short-term training cannot be sustainable and complete
without any hand-on practice, greater emphasis should be placed on learning by doing — project based
training. It is recommended that the staff is trained under the guidance of international and national
experts on actual projects covering entire project process.

Based on the current recognized lack of capacity across the environmental and social space, it is
recommended that international environment, social and indigenous people’s expert be engaged over
the short to medium terms (up to two years) to assist and increase the capacity within MOC (PWD) on
environment and social safeguards issues. The specialists should form an integral component of the
MOC (PWD) team, in that the specialists would:

(a) bein house and able to immediately respond to specific project requirements;

(b) be available to undertake informal and formal training across MOC(PWD) on both a set and
as needs basis;

(c) review social impact assessments and be able to train MOC (PWD) staff in undertaking
such work; and

(d) assist PWD management closely liaise with international development partners and where
necessary provide advice to senior MOC staff on particular issues related to policy and
projects.

MOC (PWD) should also provide opportunities to its selected staff with greater exposure on
international best practices in social safeguards through gaining more knowledge on how environment
and social safeguards issues are addressed in neighbouring countries through short study tours.
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Appendix 1

. THE REPUBLIC OF THE UNION OF MYANMAR
: MINISTRY OF CONSTRUCTION
PUBLIC WORKS
NAY PYI TAW _
Fax :{095067-407181 _ Tel : (0254067407073

Email ; eekyawlinn@gmail com Tel : (P95067-407470
Email : md kgawlinu@ministryofeonstruction.org

Hidezki lwasakl

Dlrector

Transport and Communications
Southeast Departrmarnt

Fax +63 2 836 215

Subject: TA-TE66 REG: Strengthening and Use of Country Safeguards Systems:
MYA: Institutional Strengthening and Capacity Development for the
Ministry of Construction -- Mobilization of l::ansullants (16 June 2014 — 4
July 2014)

Dear Mr. Hideaki |wasaki:

Thiz refers to your letter dated 10 June 2014 informing us on the proposed mohilization of Massrs,
Pramod Agrawal and Tran Quy Suu for the TA-7586 REG: Strengthening and Use of Country
Safeguards Systerms: MYA: Institutional Strengthening and Capacity Development for the Ministry of
Construction Subproject from 16 June to 4 July 2014,

Please be informed that the proposed mobllization of Messrs. Agrewal and Tran Is accaptable to us.
We will provide the necessary support and cooperation to them.

Thank you.

Ky:;}tmn

ianaging Director
Public Worke
Ministry of Construstion
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TA-7566 REG: Strengthening and Use of Country Safeguards Systems:

Appendix 2

MYA: Institutional Strengthening and Capacity Development for the Ministry of Construction

List of Person Met

Names Positions Agencies Contact
Details
1 U Khin Maung Kyaw | Chief Engineer (PWD) Road 098641035
2 Daw Hla Hla Thwe Superintending Engineer (PWD) Road 098633440
3 Daw Myat Thiri Aye | Assistant Director (PWD) Road 094301667
4 U Kyaw Shane Project Director, Project Management Unit Road
5 U Khin Maung Htun | Assistant Director, Project Management Unit Road
6 Zin Zin Htike Deputy Project Director, Project Management Road 090865217
Unit
7 Daw Su Mon Kyan Assistant Engineer (Kyiaklak) Road 098304493
8 U Myat Noe Staff Office (PWD) Road 094304769
9 U Sai Nyu Nyi Aung | Assistant Engineer/Planning (PDW) Road 095986372
10 U Soe Lwin Assistant Engineer/Planng (PWD) Road 095943070
11 U Tun OO Surveyor (Survey Subsection) Road 076407575
12 U Aung Myat Surveyor (Survey Subsection) Road 067407578
13 Way Phyo Linn Assistant Engineer (PWD) Road 095114738
14 Hla Maung Thein Deputy General Director (Environmental MECF 095674313
Conservation Department — Ministry of
Environmental Conservation Department
MECF)
15 U Thurein Tun Assistant Director (Relief and Resettlement MSWRS | 095674040
Department —Ministry of Social Welfare, Relief
and Resettlement MSWRS
16 U Aung Naing Chief of the District General Administration Kyiaklat
Office District
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~—“TA 7566-REG: Strengthening and Use 6f Country
Safeguards Systems
Subproject: MYA-Institutional Strengthening and
Capacity Development for the

Ministry of Construction

INTRODUCTION TO ADB'S
SOCIAL SAFEGUARDS POLICIES
SPS (2009)

Nay Pyi Taw, June 23, 2014

Pramod Agrawal, Soctst Ssfegumds SpecisietTanm Learinr
Tran Quy Suu, Resestiemont Speclaist
Hactor Zaw, Rosottiomest Spociatist

T

Background of the TA

* Na clear guidelines on Social Impact Assement

» Gaps on regulatory framework related to land as
well as proper jurisdiction of land

» Lack of clarity on land rights where land records
are out of date

« Ultimate output of the TA (CSS) is to developa
capacity development roadmap and institutional
strengthening

Present TA 7566 is a subproject to follow-up on the €SS

Introduction to ADB’s Safeguards
Policy Statement (SPS)

With Focus on Social Safeguards
a. Inwoluntary Resettiement (IR)
b. Indigenous peoples (IP)

Appendix 3

TAy566-Strengthening Myanmar Country Safeguard
System (CSS)....approved in 2012

+ National seminar followed by regional safeguards
awareness was held in Nay Pyi Taw from 1o tou
Feb. zo14 hosted by MOECAF

+ Participants from ADB, WB, JICA and other
development partners

“Objectives of the TA-75

=
Subproject: Institutional Strengthening and Capacity
Development of Ministry of Construction

Scopeofl the TA
* Toaddress the gaps of CSS

I Reviewof regulatory framewcck flocal laws, acts & regulations) pertaining to
land and leading to gap analysisvis-3 ¥is ADB's SPS on secial &
environmental ssfeguards

|| Suggestmeasures to fill the gaps

* Review of MOC/PWD organizational steucture and "Needs
Assessment” on social & environment safeguards

* lraining of MOC/PWD and preparation of
CGuidelines/Manual on social and environment safeguards

Why social Safeguard Policy?

* [ssue/Challenge:
*Infrastructure development projects are intended ta
henefit large numbers of peaple
“They can also pose severe economic, social and
environmental risks on affected communities and
alleet vulnerable group and peor disproporticnally
unless well- managed
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S

>Why Safeguard Policy

ADB's Approach

Toavoid, minimize, mitigate, and compensate for the
adverse impacts through well-designed and
appropriately-implemented plans/programs on
environmental management, resettlement and
indigenous peoples

Do No Harm

Mitigating mpacts: Tf

= Safeguard Policiesaim at improving development
impact in an inclusive way by:
* Increasing local benefits (e reaching out to vulnerable
and Indigenous communities)

* Doing no harm to the humans, social and natural assets
{e.g. natural habitats)

« Mobilizing local support (thru consultation)

“sustainatle devniopmont shaula bovant wilnsratis groucs sod affectad
comunlies, and providas thent § plarfarm to coninbute (o deveiopment®

The Safeguard Policy Statement (SPS) applies:

« (oall ADB-linanced and/or

»  ADB-administered sovereign and non-sovereign
pnzectsand their components regardless of the source
of financing,

+ including investment projects funded by a loan and/or
agrant, and/or ather means such as equity and/or
puarantecs

Development projects that displace people involuntarily
generally give rise to severe economic, social, and
cnvironmental problems:

Tnrd

< Prad 5y are di

“ productive assets and income sources are fost;

< People are relocated to eavironments wheve their productive skills may

Lbe less applicable and the competition for resources greater;

L1 ity and social ks ane weakened;

© Kin groups are dispersed, and cultural identity, traditional awthosity,
and the potential for mutual belp are diminislsed.

d_’__‘--"' e —————

ho are vulnerable groups?

Individuals and groups who may be differentially or
disproportionately affected by a project because of
their disadvantaged or vulnerable status. Vulnerable
groups generally include:

~ those below the poverty line

= the landless

~women headed households without any carming members

# indigenous peoples,

- those without security of tenure or legal title to land

= households with elderly and handicapped members

Objectives of Involuntary Resettlement (IR)

* Toavoid involuntary resettlement wherever possible,
and

* To minimize involuntary resettlement by exploring
project and design alternatives;

* 'To enhance, or at least vestore, the livelihoods of all
affected/displaced persons in real terms relative to pre-
project levels; and

* To improve the standards of liviag of the
affected/displaced poor and other vulnerable groups.
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/I:‘“ £ = -
Policy Scope & Triggers (IR) Who is Eligible?
* Physical and economic displacement resulting from Three types of Affected Persons {APs):
(1) inobinnisy il wiiiiion o » Owners of land/assets with titles

(i) :mo!um:? restrictions on fand use or on eccess to  legully # Land users with customary claims

e S gt peei 7 Occupants without titles or customary claims

* Physical displacoment: relocation due to loss of

residential land andlor shelter
Non-titled personsare eligible for compensation
y im°m‘m&{?i$mﬁ?& m “:':g- of non-land assets and otherassistance
livelihood

= Screening and Categorization

Category A: I LS Mkaly 1o have significant imoiunlary rmsatiemant impscta.
A resettiomant plan, Inchiding asseasmont of social impacts. is required

Categaory 8: If It involuntary ressitiamant Impacts &0 nat teamod significant,
A resattiomnant plan, inchyding assessment of soclal impacts. is required

Category €; it has no Invokintary resstsemant impects
Na lurther action is requires!

Category Fi It it ivaives tha lnvasimant of ADE funds i, ar thyough, a finandal
mammediary

Social Impact Assessment (SIA) Key Tasks in the SIA Process
» Sysfomabc stakeholder analysis
The borrowerwill conduct gm{g_mmmm » Assessment of past, present and future potential social impacts

Y

An Invenlory of displaced persons (based on cansus) and ihair

assels
gg;,g (1OL) survey with appmpnate »# Impact sssessment;

socineconomic baseline data to identify all the ¢ Rufatadt 1o Land Acquistion

displaced persons by the projectand the socio ¥ iher soglsivisks and (mpacis: mmet, tomparay Pyl

» Socio-econamic baseline survey & data collecion

Ganger-disaggregated infarmalion pertaining to the economic and
soclo cuftural conditens of displeced parsons.

economicimpacts on them

)

The darrower will ideeuify imdividunly mnd grovges uwio may be differently or
dispruportionutely affoctad by the geofect becouse of thels vilneruble or
disodvantoged status
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Resettlement Plan (RP)

An RP will be based on the SIA and will include
measures to ensure that

» APs are informed about their entitlements

* APs are consulted on resettlement options and
cices

* APs are pravidad with resettlement altarnatives

+ Atftention is paid to gender concemns, and the needs
of poor and vulne! groups

« Sccio-cullural institutions are supported

» A social preparation time frame is provided

Pohcy Scopc and Triggers (IP)
When projecis . . .

- Affect IPs directly or indirectly
- Affect the dignlty, human
livelihood systems & culture of IPs

« Affect territories or natural or cultural
resources that IPs own, use, occupy, or
claim as an ancestral domain or asset

PO

rights,

Projects with Impacts on IPs

» Free, prioe and informed consultation required leading to
broad community support to the project

» Multilateral agencies will not agree to physical relocation of
Indigenous Peoples if they have not provided their broad
support

* Prepareand disclose appropriate IPP /IPPF documents

* Resettlement Plan should be compatible with indigenous
Peoples' culturl preferences using a land-based resettlement
strategy and should allow for the possibility of Indigenous
Peoples returning to previously occupied lands, if reasons for
acquisition of such land parcels cease Lo exist

Teﬁmng Indigenous Peoples

Social or cultural groups who are:
Distinct, possessing in varying degrees
« Selfidentification & recognition by others

+ Collective attachment to geographical habitats & natural
resources

+ Separate customary culturl, economic, social or political
institutions

« Distinct language

Vulnerable (historically, economically, socially)

Take into accaunt national legislation, customary law, and
international convention

To design and implement projects that fosters full respect
for 1P identity, dignity, human nghts, livelibood systems,
and cultural uniqueness as defined by 1Ps themselves so
that they:
* Receive coltumlly appropriate social & economic
benefits

* Do not suffer adverse impacts as a result of project’s
environmental and social risks
* (an participate actively in projects that affect them

e R
~“Sereening and Categorization of
IP Impacts

Categary ‘A, 'B' or 'C' depanding upon..

1. Magnitude of impact in terms of:

«  Customary rights of use¢/access to land & natural resources
= Seciocconomic status

= Cultural and comrounal integrity

«  Health, education, livelihood and social security status

«  Recognition of indigenous knowledge

2. The fevel of the aftected IP community
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— Key Policy Principles and Requirements
- Profact soresning

» Impsct assessmant

» Management Plan

» Meaningful consultations

+ Assist vuinerable groups

» Informahon Discosuro

» Gnavanca Radress Mechanism

» Monitoring and Reponting

In addition to the aboye, IP safeguards roquire

» Ascortun consant of pffected IP communites

» Avcid restricted access to and dispiacemant from protected araas

~ Prepare action plan for legal recognition of customary rights (when
peojpct mvalves scliviies hal ere conlingend on such recogaition o
invdtuntary acquisiton of such fands)

Begins early anil carried out on an ongoing

basis thropghout implementation

Timely information disclosure that is

adeguate, understandable and reasdily

accessible to APy

Free of intimidation or coerclon

Gcndcr‘lndu;h'c and sensitive m needs of
le groups, and youth

Incorporates all relevant views of APs anvd

other stakeholdess

e e —
Consent of Affected mmunities

Broad community consent of altected 1P communities required
for:

«Commercial developmentof cultural resources

+Physical displacement from customary lands

*Commercial  development of natural  resources  within
custoroary lands

Consent refess to “a collective expression by the affected P
communitics through individuals and/or their recognized
representatives, of brood community support for such project
activiries®.

/’.:
Social Impact Assessment covers

« [Psin profectarea & project impact zone

+ Shortand long-term impacts

+  Positive and negative lmpacts

+ Assessient of their income and livelihoods

« Meaningful consultations conducted & proposed during

implementation

= Recommendations to avoid negative impacts; to

minimize/mitigate unavoidable impacts, for culturally appropriate
benefits, o for information disclosure & gricvance redress

+  Becarried out in a manner commensurare with scale of impacis on

1Ps

“Consultation and Participation

Iy case of serous differences and disagrecments, the bormwer "will
undertake geod faith negotiationy to resolve the diffecences and
disagresments”,

Good Faith Negotiation

“Willing to engage in extended process of negotiation
“Provides information necessary for intormed participation
*Mutually- acceptable and culturally appropriate procedures
“Willingness to change initisl position

*Allow sufficicnt time for decision-making

*Document process and agreements

=" ADB’s Roles and Responsibilities

.

?%Wmewrmaamwyum
-Honl and
sl wdn; supervision
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Bnrmwcr‘s/ Chcms

Del lcs d
mm h;pulk:v principles and  meeting  the

+ RPAPP isa borrawer's dociumen
Assmingpmjccnmpacls ;

+ Lnpaging affected persons and commuities
Pmpa:ing and implqncnﬁngml'q,umd phns

+ Monitoring and reporting

+ Complying with hast country laws. rcgulahom and
ADBamqmmnmm

Thank you.

Open Forum
Questions and Answers

Source of Information
For queries about the SPS, please call:
SPS Helpdesk at ADB (local) 6673
www.adb.org/Safeguards
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TA-7566 REG: Strengthening and Use of Country Safeguards Systems:
MYA: Institutional Strengthening and Capacity Development for the Minfstry of Construction

Names and Contact Details of Meeting Participants

Full-Names

Positions
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List of Persons Met

Appendix 4

MOC (PWD) Date : 23.9.2014
N° | Name Designation Signature | Ph No E mail Address
1. U Kyaw Myint Director
2. U Kyaw Thuya Deputy Director +95(0)9 861 6533
3. U Khin Mg San Assistant Director
4, U Nyunt Lin Staff Officer
5. U Ye Tun Aung Staff Officer
General Administration Department, Land Divisions Date : 23.9.2014
N° | Name Designation Signature | Ph No E mail Address
1. U Kyaw Myint Director
2. U Kyaw Thuya Deputy Director +95(0)9 681 6533
3. U Khin Mg San Asst. Director
4, U Nyunt Lin Staff Officer
5. U Ye Tun Aung Staff Officer
Settlement and Land Records Department Date : 26.9.2014
N° | Name Designation Signature | Ph No E mail Address
1. U Kan Htun Director (Admin)
2. Dr Win Htut Director (Survey) +95(0)9 518 1897
3. U San Myint Director (Budget)
4, U Hiwam Moe Director (Land) +95(0)9 4920 5069
5. U Myint Thu Asst. Director (Land)
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— TA 7566-REG: Strengthening and Usé of Country
Safeguards Systems

Subproject: MYA-Institutional Strengthening and
Capacity Development for the

Ministry of Construction

Review of Regulatory Framework
and

Equivalence Assessment

Nay Pyi Taw, September 24, 2014

Pramod Anrawal, Socol Sad:quards SpecishstTaanm Laudsr
Tran Quy Siu, Resetiomant Specisiist
Thien Zav, Besalttemnes Specipbst

- o —
-Objectives of the TA-7566
Subproject: Institutional Strengthening and Capacity
Development of Ministry of Construction

Scopeof the TA
* Toaddress the paps of CSS

Review of reguiatory framewock (5ocal Liws, s & rejlstions) pertaining to
land and leading to gap analysis vis-a.vis ADRS SPS on social &

Suggest messures 1o fill the gaps

“Key Land issues

+ The bedy of kw gevermng lend in My = exp 5 wlax and poody
harmanized

© Many legal instruments dating Dack 49 (he late ninetesnth century.

« Lund refated issyss n ALERMAr 302 compiex 52 mulliphe ministises s

Freolved i management o ditarent types of land

Gaps on wepulatery Framewyek refated to land 25 well as proper jurisdiction ol

land

Lack of clasiryon Land igtis whiere Maav) nevonds are cutof dame

* Abyanmsr does not have any cor d palicy of law g ing all 85

of involuniary resstilement

Frovizlons of tha Land Acquisition Act (1854) and cther reguiations cover anly
& fow aspects of 1and antusilion =nd resstilemeanl

* No specific lxw that protectz Aghts of &thaoic ainosilies (indigenous pecples)

Appendix 5

i I _ e
'ké\; Laws & Acts

« Constitution of Myanmar {2008}

Land Acquisition Act (18o3)

The Lower Myanmar Town and Village Lands Act (:899)

The Towns {Ameadment) Act (i)

The Villapge (Amendments) Act (1961)

The Farmland Law (2012)

The Vacant, Fallow and Viegin Land Management Law (zv12)
The Land and Revenue Act (1879)

The special Economic Zone Law (2014)

Highway Law (2oua)

* The Development of Burder Areas and National Races Law 1993

“Key Provisions

Land Acquisition Act 18g4:
* Repualates the land scyui p and comp
+ Enatles il grverment to acyuire privace Jand for pebic sorposesand proan
Euaineises thoough the excacise nl e ripht ol viisest domain
*+ Provides fee:
Candsering seoveys of atfocted asents (Sodioe 4(1))
Clijeai imeniary and romperetion amount {Saien 3AL) aad (201

Campersation loraffecnsd assers at market value (Section 3l taking 0
opsdersion;
ket valoe of the land
=haima pex caand 10 20y standing crops o1t
~alvarse inpacts on the resdual Lind asd ca other sewee mesrahle o mmaossa bl
~digglycemenr of ressdenos or plaos of bushives due i
Conmpeizndioes ta hizad foraffoctod e (lasd-for-lead)
~Lrvicon af addmiona] 15% 0n the iecessad market vake i vicw of D oespulory
ruature of the aog far putdic purp
Frpdementacfon of LAL by luodd grevralodmimiaration affice ef distrieritaunshipy
Jevel

- /

| KeytawsandActs =

Land Acquisition Act 1894 (Cond.)

Doss not provide foe

- Preparation of resectdement plan

= Public oowsultation, Grievarce redness mechanizm, Meorstoring

« Compensation for alected sinectuss, ov aiber Tixed asswls ot replacement cost
{land’ inziudesall things amached o )

« Entitlernents to APs without legal titlezo the land

« Compenation payment prior to displacement

-~ Relocation Assistance

« Assistanpe foc income rehabilitation

< Rexposcinllinyds pracaf om uffecled Avusehuld tu pruve ownvrabis snd 1enuce satos
+ Compuwradively cumprelirnvive in ilaavope for lnnd acguintinn hur fasks severs)

o fpewviiiuns wd efenr implementatios procedurvennd guitsifmey
Existing admimisrrmrdoe strsctiuro In Mywimne & guite differvns (o tset envisuged in

the LAA remifering muny puwelstoms inaffe crive woul oftva i refevunt
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“Keytswsand Acts = — o

The Lower Myanmar Town and Village Lands Act 1809

Gowgzns the banc rights i towne e vllizes and provades lor ceain eights (sschas the sight to
wallivete wnd right to sell} relaring ro hesoditany s govemnment linde

Chaptes VIA peovides foo payment of enmpension, in accordance with LAA, Socany land
P ALy e G tarhe pe hobidiing sudde righae

TheTowns (Amendment) Act 1947

Artiche 7 () The Hoatinan of the wand ix reqponahis for:

a eollscting any resene or ochee yel the & OF 10 & tinicipud or trwn
enmmitras from skl Guts of the wanl er pemans holing land thescis,

k. repost te officer asappoisted by te Deputy Commisdaner i this hehalf all Trexpvon o
enezaachmenss upon, and injuries 1o, State Lind and public propery whach Ny eccss
within his wasd.

The Village (Amendments) Act w6a
Article 8: The beadman of the vitlige is respumilile for collecting revenps iod othier muney dioe
2 the Stave from residenss of the villige-tract or persois hokding kand thesein.

Key Laws and Acts

* The Highway Law (2000)
Repealsthe Highway Act of 1907

Empawers MOC 20 carrying out land acquisition and removal of building
inaccordance with the existing kws, in constructing and extending
highway.

Undes the Act it 5 an affence ro build on or within the boundary of a
higlrway.

— ——

_Keytaws and Acts
The Land and Revenue Act (1879}

Fiis ruapor Lesed Lew emaacted in e and governad the aqquisitios of beed righes far prvate
P well ws the procecces foe sl cetloction <F Laol revesie faces

Uneler 120 Tva;, all Bands were Sou Clic Sisst e divided ireo sither“=are Lind® ve " uon state
Lind®

TheAct ducyoct apply te Lind wiehm the limits of any towin, norso roneryed fareerry, fisherics
or speifl Gtes.

Landl, =ilitary redigfous

——— e

Key Laws and Acts (Related to ethnic minorities)
+ Constitution of Myanmar (2008)

-Art. 2z, dewelop of language. li fine arts and cultureaf the
Nalivnal raves

Article sz, the Union shall assist develog lidstionand
pevservative of National Celrare

-Article 348 stipulates that The Unice shall not discriminate any citizen of the
Republic of the Unlon of Myanmar basid on race, birth, religion, official
postion, status, cultare, sex and weatth

The Development of Border Areas and National Races Law 1993
-Aims to steeagthen the amity amang the national saces and 1o preserve and
maintain the security

Calls far the develop of inft far natianal racvs in the border
areas and the préservation of thesr culture, reranare, anil customs.

Huwevwe, the faw dows nat expiic fely pruvivic for protectinn of tha sighreaf sthaie
sutivnofities

h-— -/

| _KeyTawsandActs =

The Farmland Law (2012)

« Prosides for P boun fn s Uhe g acquires e ind $oc public purpesecin
acrardancewith the LAA (1803

© Chaprtee VI {32) Provides ot senling of land disprtes i respect of the dght for farsing

Empoaersthe fears (Arricle 20 unda Chagptier w, Utilizaticn o8 farmied) cotilize

Lnnbanl for projects in natonal Inteest after vlesining penmizson from of the Union

Covemmant ¢ abimer and o0 recommendations frees the Cenrml Farmbind Management

Body

Huowe the suoypeamrian iy (6 begssessed I nee defined
The Vacant, Fallow and Virgio Land Management Law (205z)

© The Centzal Committes sempawered (Chapter VI Sectiza 10} 1o mepessess the land froos
the legitimnate owner, after paymet o compensation colrlaned hosed o i < ursers

valuera civer tie o Cul imeestment cead, farmfmenurine ad et spocal projecte
in the interest of 1he State.

Ulaler s twe loex:

» the S0t rMing

- farmere enil sy sevanily

w @D N0l FEaieey Semera e wide 20dis demd graue

— B o

e —

Key Laws and Acts (Related to ethnic minoritias)

* Chin Special Diviston {Extension of Laws) Act 1048 and Chin Hiils
Regulation 18906 secognized the Chin's customs; and

* The Kachin Hills Manual specified the rustomary authority of Kschin
headmen te rule on land uses within the community.
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Gap Analysis — involuntary Reséftiement -

ADBSFS (SR Principles: Pravigians undet Local Lewa/Acs

&, Servos the prajecs avyon, enify + 1015 | requives condiicting
lwohaney sesetilanml inpacts and mmyur..m\ud pmpmy

riukas threuagh 4 mirvey aniljer cenans * Naprvddon for inpacrs on inovsss wul

livelibaad femploymans
* No proviion for oo el v
> Oy oot swiiglel wosakation T e !
with affcted prrvcni, oy pairute o i Soe Fing of bectiors
et w velnodde gruups mh"'
Eatablish a Unveance Fadres: . for {nafiuf constieation and
Mechanism (CRM) Wformation dissessination e entitlements.

Nopgrovisicn forestablichemene of GRM,
Varsslamil Law far condlir pealizion
wnly pelites] 1o farm Lind,

+ Campeaxation at coplwamant eont w1 pravides foc bt -lor bind, esapeioeliig

Liipwors, urst sk resliaay, the to take inta ranad eitian indirect lmpacs

lihoadealaf dipbioad pasoms * Nupewiion fori P
Saring

=

/ =
| —-Gap Analysis - Involuntary Resettiemant .
4 Proves APx meoad bm © Sodal Wellare Olbpectives of Miniery of Socad
macyRn 3 Welfare, Rebel and Seoettlemsene pronides for cociy]
c & 10 AP {nuly Lrwsegeney snd oo
ad x2S, drarvnss
prod.cion cppannias * The Special Emanoesie Yanes Law of 2004 bosadly
stipubiles thal penonswho have 1o leoww the bad
46 028 Gl beborw thir provionse standard of lning
e thcir fusadamentad newdx are flfillad (Only (o0
SEZ}
+ Naclor puidelines of roguitemeants su souiity of
I—m- access mempbgmcm opwﬂnnhu.
s aad Enskioal wpport
5 brgeove b paccants ol hrg o T TR T
e dplooed poor and e of Wving ofmlneﬁblemw
Vbl geouge:
6 Devsiop borpasn, consiies + Noprovidon for nepetiated setth Sor land
! iy secomhaes b bl arspesition compenEtion
ueLon TRough ngaiiad
athraat
"

— i

“Gap Analysis - Involuntary Resettlement

P Ao pemens witheot title to * Noxpeche srrlements to porsons withou s
land ee any eecopizabile bogal sights title 1o affacted Lind
20 Lt are eligile foc remtzlemers
ssitance and compenacion for
Fossof nenlend wocts
B Prepare a recsrberners plan
consistieg of APS cuithesanty
sanand atherasq
lndmu'u v wel lindibced
restarscnn sEvegy, Mt Conul
awsuanns, mesiloning and
repoming, burdger, and time boual
implementation sciedule
9. Dlechoseor of drack aad final
resertiement plans toul
stakehiokders iz a rirmedy manrer

* Nospesific requinements Lo grepamrian of RP

* Nodednesmr mequlrements

— Gap Analysis - Involuntary Resettlement

10, Canaere 3nd exscune ol y * No [ ez anoluntary e
sewestlement as par of s as P‘“ ol d&‘\ﬂhum project
drvelogment project o progran

lochedi the 8201 coate af reesrlsment

inthe precanracion of projods couts

andd benefirx

I Paf Colgssativn wal prride  * Nepemioan ke poy oo sand wiler
other eettlemars eartements Aedeanoe pror 1o diplyesent

Beebooe plrgsical urocenomic

s “ No ion for itoving and eeabueion of
2 Monitor resettlemct '-luuml aplmmnnu

implementatian azd acsscsment of
resentlement culoumes & smpacts
un the standamdeaf tremg o AP
Discdosae: of wwnitoring, reparss.

Na peovinica for manracksg reporrs and
diecdasucy

— ‘/

s, /

_ Resettiément Practices

Despitelack of aleg legal fi kon iovoluntary resettl
currentresettiement planaingand Inmpl i 4 in
the following three angoing pmmtsare broadly consistent witle
the SPS requirements.

ADE femded Nopoa-Manbin Boad Relubiftitivs Froject, dyeyarwady Delea with
the Mantierry af Consrucriog

Do cwcns Kywuh Fliyu, Kabkine Seate [ The Nbwe Pogar conskaing off shoie idd)
Ratilihes and co-shiey pas trasspestasion epem:and

Thilewa S22 Pooject, Vangoon Regim,

| GapAnalysis — indigenous Peoples

Ny _—

ADB SPS (58| Prinriplew Provideasundor Lol Lews/Acta

1. 5cveen che project aardy 1o detenmine  + No Frovieon

(1) whether Eedigezons Peaples am

pewsare in, ec have collecive

Amachaenl 10, the peojoct arex: and

[} wehather projeve Spacrs on

Todigenous Poophe are libaky,

= Undertake amnl impaer sccssiment. + Fustial Provisiun
et WG e o
Gten fill enresderscion 1o options the A fort 53 otohe e Ty ot Aot
alfdied IPs pecker in provivies of

Froject henafits & mirigaGou smesun.
Identify social and sczmamic benefite
fnratfecrad 1Psthat are colturally
ppropeiaie and poades Scusie
Develop mavaires to vold. minimize,
sodler miligate mdvierse Empacrs on (P
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_Gap Analysis — Indigenous Peoples

3 Undertake meaningful
counlaticay with affecced 1975
Tosolidn b pusticipation

(1l = designing, nptosbenting, anc
mocitacing meanires 10 2vokd

or lu srEsimize, mitipes, or

No with pespedt o
cousnlmwu el particiption with IPsin oo
design, implomensation and monkosing plaes 10
avert nepative ImpocTe

ot rodess drani; e in the
Fortsdand Lew bt IPsaro zot &nfurﬂ{ included

’//y<

— Gap Analysis - indigenous Peoples

& Prepure an action plan for legal * Notquralence

wecugssition of customary nphesto Mamrry of SaMs wihinie groupe de st by s
Affecnod Lacds and territorien or offichl esnitlentent for their Ll ity 1o
baballng their amvas fu B¢ “razant” os “wansiings®

ncesral domins

compensate forsmch offects: 2nd . Monior implemeetation of the * No Bguivalence

(3 i tailloriuug projunt bemndits ina 's-Alzda not havea pfmlut v wu.e wul llnm PP adopt 4 purGaipatony

enburally appropriane soanner, norase d with i monkanng appecach, and s

Termhamen scrive participation bt B peojuct. whecher the 1P objective and

B hacul by appropns desirnl owtenme have been

and gondes sudusive grievance o e

mechanism Dischose nonitaring, reparts

e e, '_7’_,44”/ ey o — —__."_M

--Gap Analysls — iIndigenous Peoples - Concluding Remarks

3 Ascertams 1he cormasss & Seasd
community support of afferted

I enmmminizies to

(i} cocmmercial devclopment of the
culiural pevourses asd knculedps
(1) physical displacesese from
rradrhomal of Custownay lawdy
(i) somemercial devdopment of
swlural revourtee within customary
By ntrder woes that woukd impacs
the ivelloods o1 the oaliursl
creemonial, or spiritual uses Ul

= NoEquivalence

The gap analysisand conmparison between Myanmar LAA ¥9sand
otherlaws and the ADBYS SR> & SR3 Policy Requirements shaws
that:

Tire prrvibon of exivting acts ased Laws buve in peaena!l 2o oqaivaderse mith e proviszen of
Use ALE SIS (SKs & SRy snqulremecte

© Alrhaugh the TAA S5 contarn severel X "
peaive they (el shrt of the nb;kudmw the I.xknmmhal Ml!u!duunm&
irpiancetation pedeiree

Losal Lows e corver the vt exie sl oprocts of the SU% mqeirersenes 0a income and
Hwlihood sezivasion

* Local Laweds moe rengrize eteftecie st 3 pasioct dTeosod poowsto wathet e e Lisd e
endetance a2 sarspenation e Dair oty bared nacts and iscorse ard veliboos

Ensice chat [P purticpute in the
dedga, Implementation, sl
munituring asd evalation of
(saingesenl amangemenes focaidi
areas and thar their benadits are
oqaiably sl

6, Prepare 3o Indigancus Peopdes
plam (1PP] haeed cn the S14

i Daadeve IFF, imcuding

ds at u'.l. 1 "
proemes and the resulis of L Sy

inatimely munnes

* No Bquivelence

© NaEquivadence

defize the s eseity * Terdcaly. there dee mo Lewo of GOM thar specieally mbovd 1009 Srdpnhs
. 5 Analysis =1 i P T AR e T
Gap lysis = Indigenous Peoples Eoncluding Remarks
5 Avoid aay restricred aceess toand ¢ No Equivalence
piyical disoement trom * Exisling legal framework, provisions of Lthe acts &
foses : :r:uand =atural regulations are inadequate to efficiently identify and

mitigate adverse impacts on indigenous peoples and
those arising due Lo land acquisition {(inveluntary
resettlement) in development projects in general, and
those undertaken by the MOC in particular

* There is need to establish legal [ramework({s) ta
address adverse impacts due to the development
projects for both the involuntary resettlement and
ethnic minorities (indigenous peaples)
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. Way Forward - Proposed Actlons o
QPTION I:
Accept Recumraendutions of T4 7x58 BEG - Mvanmar:

* Natianal Envirgamental Consenvation Committee ro be renamed tw
caprure all aspect s of sucial safeguards, MOECAF should be pranted
awnesship of all aspects of Myanmar’ CSS (fnvrmement, fnvafoncars
Reseislementand fndigenase Penples ),

* E af [ndigy Peaples Safeguards Law

Setting up an independent commisson under the Office uf the

Fresident or establishing 2 sepamte ministey at Ure Union level to

oversee the inplementation of the law.

Linitetion:
© Lang-gem, rime-Wae o clow

© Inpect o end roardisation with Me easting geners! sdminatestian {Min GF Haane
Allsirs) ao! chur

= No rossensys yer winhiv the Uaren oot Ay

T —

“Way Forward - Proposed Actions _

QPFTION 11

Tuke interim measnes :

* Develop instztusional policy to address invol ¥ resetz) and
indigenous peoples issues for the MOC (PW) operations

* MOCY ingitutional sucial safeguards policy 1o be consistent with the
ADRSSPS, WH and JICA social safeguands palicies

Advantages:

« WAl farilitste sutmued ond ansberruesad Snding & with svulhi "
agencivs or MOC (PIW) propects

© MOC can 9o obeod with copanity boilfing

o N eonfiVer with 1he curresd astianal odies ie. Goneral Adming
EMimiey of ome Alfie)

- Wil e supemseded when nattasol policy o IR and IR in plare

AR w0 pravide saséstunce in the formularion of MO podic y wer IR and 19

Kye Zu Tin Par De

Questions and Answers
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Workshop on Review of Legal Framework and Action Plan
List of Participants MOC (PW)

N° | Name Designation Ph No E mail Address
1. | UKhin Thet Dy Chief Engineer +95(0)9 450 990 khinthet817 @gmail.com
666
2. | USaw Win Naing | Dy Chief Engineer +95(0)9 681 0460
3. U Win Pe MD (Acting)
4, U Win Tint Deputy MD
5. | U Sai Kyaw Moe Dy Chief Engineer +95(0)9 513 4648
6. | UKyaw Kaung Executive Engineer | +95(0)9 4200 999 kkcho73@gmail.com
Cho 68
7. | Daw Ei Ei Myo Executive Engineer | +95(0)9 5070 469 easterlily.eieimyo@gmail.com
(Road)
8. | Dr Nilar Aung Assistant Engineer | +95(0)9 4485 nilaraungnaing@gmail.com
(Road) 41466
9. | Daw Mya Seine Executive Engineer | +95(0)9 500 2307 myaseineaye@gmail.com
Aye (DQSR)
10. | U Myint Oo Executive Engineer | +95(0)67 407 081 myintoo.blk@gmail.com
11. | U Thein Tun Oo Assistant Engineer | +95(0)67 407 453 thientunoo9650@gmail.com
(Civil)
12. | Dr Cherry Lin Assistant Engineer | +95(0)67 407 453 cherrylinsky@gmail.com
(Civil)
13. | Daw Aye Aye Executive Engineer | +95(0)67 407 578 ayeayethwin.7654@gmail.com
Thwin
14. | Daw Tin Myat Assistant Engineer | +95(0)9 4210 tinmyatkhaing.10@gmail.com
Khaing 40577
15. | U Pye Phyo Win Assistant Engineer | +95(0)9 505 9615 pyepyecivil@gmail.com
16. | U Tun Min Oo Assistant Engineer | +95(0)9 519 6285 tunminoo02007 @gmail.com
17. | U Soe Tun Naing Executive Engineer | +95(0)9 43017749 | stnaingpublicwork@gmail.com
18. | Daw Mie Mie Executive Engineer | +95(0)9 680 7986 eemiemie@gmail.com
Htwe (DQSR)
19. | U Soe Lwin Assistant Enginner | +95(0)9 420 usoelwin2015@gmail.com
701609
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Appendix 6

— TA 7566-RFG: Strengtheéning and’U?é”iﬂ"C?:;lry/

Safeguards Systems
Subproject: MYA-Institutional Strengthening and

Capacity Development for the
Ministry of Construction

Needs Assessment

Nay Pyi Taw, October 2, 2014

Pramod Agrawal, Socut Sxisguands SpacalistTeam Leader

Objectives of the TA-7566
Subproject: Institutional Strengthening and Capacity
Development of Ministry of Construction

Scope of the TA

* T oddress thegaps of €8S

¢ Derraming to

SUZECIC T

ke g2

* Review of MOC/PWD arganizatianal structure and “Needs
Assessment” nn Social

Safeguards
Tran Quy Suu, Rezettioment Epaciiist e
Thien Zaw, Raserlenwnt Speciuiar
g -
- e ___/’ ORCANIZATIONAL STRUCTURLT OF DLMFAKIMULNT OF FUMLIE YOKKE
et ST = — PR PR
“Needs Assessment” ? : -
—— i i
* Review of arganization set-up of the MOC/PWD at the head | |
quarterand district offices o ISR UL s BT
c— |
* Review of existing capacity to address social safepuard issues ——— S L
intheiraperation pagea_ | e o
— irem AT P
* Needs Assessment for capacity development Py === ) L
= St
* Proposed Action Plan to strengthen capacity PP —
o g
o "Oil‘—
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5 —_—

Role of Public Works in Social Safeguards

* Planning and survey section, in coordination with
PWD staff at the district/township offices, is primarily
involved in sacial safeguards activities in their project:

Adjusting alignments to avoid or minimize advers impacts;

Collect details on loss of land, structures, trees and crops affected due 1o
the projects;

In coordination with local general administration szaff, disseminate
infurmation of losses to affected houscholds:

Assist lacal geoeral administration offices in of

Provide budpet for compensation; and
Assist local general administration In payment of compensation

!

—

— e e ‘—/

Role of Local General Administration in Social Safeguards

* Review project desigu and alignment

* Provide assistance in coordination with other
ministries and institutions

* Provide access to maps and land records

« Oversee consultation with communities

+ Addresses complaints about documentation of
impacts

*« Conductsvaluation of affected assets

* Assess compensation and conduct negotiation on
compensation

* Oversees compensation payment

S Agervies o0 Lared Ao wiition asd i e

T, * Caleotor of abezrerd
» Endigainr f o igwme
o4 Arvion

< |

» Lassanitans o Corwin of
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Gaps in Current Procedures
Consultation with affected houscholds inadequate
* Nascreening, of projects for social impacts (IR & 1P} at planning stape

Information on impacts inadequare;

Pavrinl impoasrs on tiscts sob identified

[mgocts ove businesses mol dentfand

+ Relocation reguirements not determined

* No ¢ that comgensation at replacement cost

v C ion for loss of busi employment not pasd

* Breakdown of compensation by types of losses not identified
* Compensation to households without title to land not given
Discloser of losses, ensitlements to affected households not carried ow
RPand 1P not prepared

Nou grievance redress mechanism in place

No monitoring and supervision of sacial safeguards kssues

" Constraints
* Role of PWD staff limited in social safeguards due to:

< Secope of their rle in social safeguards imited due to existing legal
provisions

+ Lack of timely aceess to updated maps and information on land types,
use, ownership eec. at the preliminary planning stage

- Dependent upon local g 1 administmtion staff for 200088 to land
records, surveys, impact assessment and comp s0n entitl

= Role of Local General administration offices mors d due to their
mandate 1o overses LAA (1894)

- Lack of awareness of social safeguands issues and intermational best
practices

- Limited capacity to pay attention 1o sucial isswes as primarily respansible
fortechnical issues

General Approach to Beﬁerﬂanningand »~‘/
Implementation of Socdial Safeguards

Need to enluance swareness of social safeguards issues in PW
operations among, PW stafl
Creating enabling enviranment:

+ begidarion

Totituirnal eewihning

= Waging eefalnf indistiorn o bound far Setter coardinaricn

= Berier access o M reconds and apsdated moes st the skl placning cege

+ Krowledge suanogavent
* Incresse interaction with ather key ministrics and institetions,
particelacdy with the Ministry of Hoose Affaics & the Min. of Dorder
Affairs on updating legal framework related to land acquisition and
resettlement & Indigenous Peoples
Bringing NGOs and civil seciety arganizations on hoard for incrcasad
public consultation and participation & for monitoring
Follow international best practices for impact assessment and
improved provedures for 856G planning and implenentation

- ooy . —y - !’/‘
Action Plan to Build Capacity in MOC/PW
Establishing legal framework [ regulations to address social safeguards in
MOC/PW oprrations
Establish dedicated wnit for Environment & Social Safeguards to provide
guiclanee and oversee social safoguards in PW operat
Serengthen profissivnad and technical Seaff in Emv. & Socis] Safeguacds
[nerease capacity through training in Environmental and Secial Safeguards
o MOCIPW Stufl et ul) bevals
¢ loval Gevemrul Adinimivtration Suff
Greater emphasis on leaming by daing - project hosed ainime
Increase awareness of international best practices in social safeguards
through gaining more knowledge on how social safcguards issues are
addressed in neighboring countries
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Questions and Answers
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Workshop on Needs Assessment

List of Participants

MOC (PW)
No | Name Designation Ph No Email
1. U Kyaw Linn Managing Director
2. | UWinPe Dy MD (Planning)
3. | UShwe Lay Chief Engineer
(Bridge)
4. | USaw Win Naing | Dy Chief Engineer +95(0)9 681
(Road) 0460
5. U Win Lwin Dy Chief Engineer
(Airfield)
6. U Aung Myint Dy Chief Engineer
Oo (Planning)
7. Daw Shwe Shwe | Dy. Suprientending
Engineer (Road
Division)
8. Daw Aye Aye Executive Engineer +95(0)67 407 ayeayethwin.7654@gmail.com
Thwin (Road Division) 578
9. Daw Ei Ei Myo Executive Engineer +95(0)9 5070 easterlily.eieimyo@gmail.com
(Road Division) 469
10. | Daw Mya Seine Executive Engineer +95(0)9 500 myaseineaye@gmail.com
Aye (DQSR) 2307
11. | Daw Mie Mie Executive Engineer +95(0)9 680 eemiemie@gmail.com
Htwe (DQSR) 7986
12. | Daw Myat Shwe | Executive Engineer
Sin Htun (Bridge)
13. | Dr Nilar Aung Assistant Engineer nilaraungnaing@gmail.com

(Road)
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Appendix 7

RETA 7566: SOCIAL SAFEGUARDS CAPACITY DEVELOPMENT TRAINING
NGWE SAUNG (18-20 February, 2015)

WORKSHOP PROGRAM
February 18, 2015:
8.00 - 8.30 Registration
8.30 - 9.00 Welcome Note by U Aung Myint Oo, Chief Engineer, MOC (PWD)
Introduction and Welcome by Mailene Radstake, ADB
Objectives of the Training & Modules (P K Agrawal)

Participants’ introduction — 15 min.

Morning Session: Chair — U Hla Maung Thein, Deputy General Director, MOECAF

Module 1 : Introduction to Social Safeguards

09.05 - 09.35 IR — An Overview of Key Principles and Objectives (P K Agrawal)
09.35-10.00 IR- Local laws, Regulations & Practices (P K Agrawal)
10:00 - 10:15 Open Forum/Q&A
10:15-10:30 Tea Break
10.30 - 10.50 IPs- An Overview of Key Principles and Objectives (P K Agrawal)
10:50 - 11:05 IPs- Local laws and Regulation (P K Agrawal)
11.05-11.20 Recap of Issues on Local Laws, Regulations and Practices (P K Agrawal)
11.20 - 11.30 Open Forum / Q&A

Module 2 : Project Process & Resettlement Planning
11.30 - 12.00 Social Safeguards Planning in Project Process Cycle (P K Agrawal
12.00 - 13.30 Lunch Break

Afternoon Session: Chair — U Hla Maung Thein, Deputy General Director, MOECAF

Module 2 : Project Process & Resettlement Planning (Continue)

13.30 - 14.00 Scope and Contents of RF and RPs (Tran Quy
Suu)

14:00 - 14:30 Scope and Contents of IPDF and IPDPs (Tran Quy
Suu)

14.30 - 14.45 Open Forum / Q&A

Module 3 : Key Issues — Overview

14.45 - 15.15 Overview of IR issues in Transport Sector (P K Agrawal)
15.15-15.30 Open Forum/Q&A
15.30 — 15.45 Tea Break

Module 4 : Social Safequards in Transport Sector
15.45 - 16.45 Case study: Transport Sector (Maubin-Pyapon Road Proj) (Tran Quy
Suu)
16.45-17.00 Summary of Proceedings of Day 1 (P K Agrawal)
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February 19, 2015:

Morning Session: Chair — U Hla Maung Thein, Deputy General Director, MOECAF

Module 5: Compensation and Land-for-Land

09.00 - 09.30 Compensation, Replacement Cost & Land-for-Land (Tran Quy
Suu)
09.30 - 10.00 Assessment of Compensation:
Practices and Procedures / Methodologies (Tran Quy
Suu)
10.00 -10.15 Open Forum/Q&A
10.15-10.30 Tea Break

Module 6 : Relocation & Income Rehabilitation

10.30 - 11.00 Relocation, Income Rehabilitation (Tran Quy
Suu)
11.00 - 11.30 Informal Settlement & IR Issues (P K Agrawal)
11.30-11.45 Open Forum/Q&A

Module 7 : Public Consultation, Participation and Disclosure
11.45-12.35 Public Consultation & Participation-lssues and Procedures (P K Agrawal)
12.35-13.30 Lunch Break

Afternoon Session

Group Exercise

13.30- 13.15 Introduction of the Topics for Group Discussion (Breakout Session, 5 groups)
13.15-14.30 Group discussions

14.30 - 15.30 Group Presentation and Discussion

15.30 - 15.45 Tea Break

15.45-16.45 Introduction to Quiz (P K Agrawal)
16.45-17.00 Summary of Proceedings of the afternoon session (P K Agrawal)
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February 20, 2015:

Morning Session: Chair - U Hla Maung Thein, Deputy General Director, MOECAF

0900 - 09.30

09.30 - 10.15
Suu)

10.15-10.40
10.40 - 11.00

11.00 - 11.40
Suu)

11.40-12.10
Suu)

12.10-12.30
12.30 — 13.30

Key Consideration in Designing of questionnaire
Suu)

(Tran Quy

Module 8 : Grievance Redress Mechanism/Accountability

Grievance Redress Mechanism (Tran Quy

Open Forum/ Q&A
Tea Break

Module 9 : Supervision & Monitoring
Supervision and Monitoring — Objectives, Indicators & Report (Tran Quy

Module 10 : Resettlement Implementation Management

Resettlement Cost and Financing — Principles & Process (Tran Quy

Open Forum & Discussion
Lunch

Afternoon Session: Chair — U Hla Maung Thein, Deputy General Director, MOECAF

13.30 — 14.00

14.00 - 14.15

14.15-15.00

15.00 - 15.30
15.30 - 15.45

15.45-16.00
16.00 - 16.15
16.15-16.30
16.30 - 16.35
16.35- 16.45

Module 11 : Overview- Social Safequards Planning & Implementation

Overview of IR issues and Challenges
Good Practice in SSG Planning & Implementation
Open Forum/Q&A

(P K Agrawal)
(P K Agrawal)

Group Presentation of Quiz & Discussion
(Conducted by P K Agrawal)

Feedback on Training Workshop by Participants
Tea Break

Certificates to Participants By Mailene Radstake, ADB

Closing Remarks by Chair

Vote of Thanks by U Aung Myint Oo, Chief Engineer, MOC (PWD)
Vote of Thanks by Participants’ Representative

Vote of Thanks by Mailene Radstake, ADB
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18 February 2015 - Day -1 PARTICIPANTS LIST

TA 7566 REG: Strengthening and Use of Country Safeguard Systems
Institutional Strengthening and Capacity development for Ministry of Construction

Appendix 8

il - Name of
Na Name Paosition Organization/ Morming Afternoon
PMU
:_1__1.|_L_._!_ Kyaw Linn Manadging Director  |Public Works : |I-‘
| 2 E;{hin Maung Kyaw |Chief Engineer Road Dept aﬁ\ _ L'-H
3 [UAung MyintOo __|Dy-Chisf Enginser _|Planning Dept X o
4 |U Saw Aung General Manager  |Trade Dept }{L«:ﬁ”ﬁ
5 |U Myint Kyi Superintending Eng |Ayeyarwaddy
6 [Daw Ave Ave Soe  |Dy-Director Trade Dapt se=— __ifffj
7 |Daw Khin Sun Twin  |Executive Eng Building Dept
8 |Daw Yin Yin Than Executive Eng Building Dept
8 [Daw Aye Ave Twin  |Executive Eng Raoa Dept s
10 E!'aw Ei Ei Myo Executive Eng Raod Dept . ,/ — f?:f’f-
11 [U Nyi Nyi Zaw Executive Eng Bridge Dept ,e-:fx,.;: ; A -
12-?33\” Zin Zin Htike Executive Eng FMU ?”3"5 il f‘;:"}'v‘:':
13 E‘raw Phyu Phyu Executive Eng PMU .,. 3 ¥ xiwﬁ
14 ﬁAung Tun Naing  |Assistnat Director Production Dept T :_m_ -
15 |U Khin Maung Htwe |Executive Eng Kachin State
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Mame of

No Name Position Organization/ Afternoon
PMU .

18U Tun Hiaing  |Executive Eng Kayah State @-*“'F;:_

17U Tuitﬁ'-uﬁ-hlamg Executive Eng Kayin State -.*",:“'_"_‘;iﬁ'.i =

18 {U Kyaw Swe Executive Eng Chin State , . - g

19U Htin Kyaw Executive Eng Mon State P ,'I::";}_’Fi"h-r

20U Kyaw Kyaw Hiwe |Executive Eng Rakhine State W’(%““\\ ﬁ:““ﬁuﬂf\ N

21U Khin Maung Than _|Executive Eng  |Shan (North) ot / /

EEJU Ko Ko Aung Executive Eng Shan (South) (}/

235U Han ZawToe  |Executive Eng Shan (East) = k‘L, ]

Ed‘i Daw Khin Myo Kyi Executive Eng Magway State Q\’ﬁv

25 |U Kyaw Min Oo Executive Eng Mandalay Region i

26 |U Nu Tin Executive Eng Yangon Region o ,

27 |U Thet Zaw Win Executive Eng Aveyarwaddy =

N%B‘HUH:'._'mt Lwin ____|Executive Eng Aveyarwaddy ,'ﬂ;-

29 |U Sein Aung Tin Executive Eng Bage Region

30 |U Myo Win Executive Eng Thanithayl Region ( ]

37 qDaw Hiwe Nge Myint |Executive Eng Sagaing Region { ”ﬁd "

32 |U Khin Maug Tun Assistant Director  |PMU ]

33 |Daw Ei May Hlaing  |'Staff Officer NPT
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Mame of

No | Name Position Organization/ Mormning Afternoon
PMU -
34 U Nay Win Aung Staff Officer NPT pn
35 |U Hiaing Phyo Win _|Assistant Eng Bridge Dept /) 2
35 |Daw Thi Kioyaar Win | Assistant Eng Road Dept Qﬂiﬁ w J}!’t ”
37 |Daw Khin sandar Myo|Assistant Eng Road Dept I~ -
38 |Daw Zar Yi Pwint Assistant Eng Road Dept —
SQJ Daw M[all; ﬁﬁé‘ Assistant Eng Road Dept V{ M.L'[
40 |Daw Thi Thi Aung  |Assistant Eng Building Dept r
41 |Daw Ei Ei Aung  |Assistant Eng Building Dept
42 |U Myint Zaw Assistant Eng Airfield Depr
43 |U Hiin Lin Aung Staff Officer Administration = n |
441U Zaw Aye Staff Officer Administration | 3 -ﬁ“ﬁx;
45 |Daw Yi Yi Hiwe Staff Officer Production Dept ﬁw ] *%E v
46 (U Hla Win i Staff Officer Trade Dept
47 |U Thein Toe Staff Officer Trade Dept
48 |U Win Myint Oo Staff Officer Kachin State :
48-Daw Mar Mar Aye | Staff Officer Kayar State (ﬁ__‘?—a" - , j 1;;«’ !
50 |U Mg Mg Aung Soe | Staff Officer Chin State 2 B |
5¢[U Than 0o Staff Officer Mon State W '
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Marme of

Mo Name Paosition Organization/ Morning Afternoon
PMU g ;

59 |U Myint Aung Staff Officer Rakhine State E&“‘a‘fi{:ﬁ __ _ﬂ%f_,
52/[U Thein Htay Staff Officer Shan (Nerthy | (o= By
sa/|u Myo Thet Maung  (Assistant Eng Shan {South) 'Jga;f’uﬂu-s o /FJ,J],'IU,{_@ ':';fr._,
55 |U Yan Naing Myint  [Assistant Eng Shan {East) \ . i

56/l Kyaw Lin Oo Staff Officer Magway State 4 e

a7 |U Maung Maung  |Stafl Officer ___ IMandalay Region
| 58 |Daw Ohnmar Aung _|Stalf Officer Yangon Region sl o
59U Aung Myo Hiut __|Staff Officer Ayeyarwaddy = =
60 |Daw Aye Aye Soe __|Staff Officer Bago Region ; "

8110 Aung Kyaw Nyunt | Staff Officer Thanithayl Region {n}r“‘ :: l’,ﬁﬁ“@*

62U Aung Lwin Staff Officer Sagaing Region i o

63{Naw Zi Zawar Ba Assistant Eng Naypyitaw %%?:'Mﬁf -l -

64/|U Oakkar Staff Officer PMU f?ﬁ.f-_ Cape
65 |Daw May Thu Myint  |Junior Eng 2 Road Dept o W '
&6& Damed I‘-fu:,}s-u.ﬂh:m.r‘vﬁ]a Crecuhive Ersdness D3R mﬂ,.?fﬁ_f“;“" i

G Dawy Mie Mic Hive  Buofie Boginesr DASR J’EL . AN
GE AL E;{Eﬂflﬂve E-_-ﬂ'm:rft'f B":"'-‘Lje Section. {%f‘:—-;{ - l‘-:"‘"h )
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Name of

No Name Position Organization/ Morning Afternoon
PMU

rj &

A1 AN MG MG | Thras (R ADMAYL _

iﬁr I "l#ﬁ] l:‘Jf;l}\"L L YL\-‘:’— L 855, L"f’ '{JL.) Ilifl I:ﬁ?i\lz.:lllﬁll'-_ -
3 i Mﬂws”'t@t 6?‘&0»5%“6_ Emjfmagr J@Ehn,gmﬁm‘bk}j 5\'&}"' cl_ i W_J‘;\wa
4 | Tow Mietle Hve | Becofve Bngreer | Dostpputly Svmg Ay

SUMA 0 DM [Becabive Bgeer | Dy Qb ) Y
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Photos of Social Safeguards Training in Ngwe Saung (18-20 February)

e e e d
— = e e
e = — —— e
— o — = ==
e e —— == =
e
— — e ——

:
L —
G
5 |
|
|

il

78



79



|

N

e

AT I T g U 3y s e

0\

///i

_Sg
, “E__E

Jendrar el Hrrgver s

80



ADE

7l thesing wed Use alCoairty Seizguarf Hte:

ty Deedopmeat

i N

sguards |

e —
—— S

——— . mev—
k'_‘;—:

81



82



Appendix 9
RETA 7566
SOCIAL SAFEGUARDS CAPACITY DEVELOPMENT WORKSHOP
NGWE SAUNG 18-20 FEBRUARY 2015

Questions and Answers during the Workshop

DAY 1
Q: U Than Htut (Director, MCDC): How to explain to our superiors so that they understand the gap
analysis?

Answer: Awareness of social safeguards issues among the decision makers is a graduate process and
it will take some time for them to fully understand its importance and implications.

Q. Daw Thet Htar Myint (Resettlement Consultant): At the present time, land prices became higher and
higher, when land acquisition is carried out, is it possible land for land compensation?

Answer: compensation in terms of Land-for-land is possible. However, one must understand that no
two pieces of land holdings are exactly same. Therefore, particularly for the loss of productive land
(agricultural land) the criteria for replacement land should be equivalent productive capacity — not the
exact area. For loss of residential land the replacement land should have better or at least the same
attributes: locational advantage, access to facilities, etc. as the land lost.

Q. U Kyaw Kaung Cho (Executive Engineer, Bridge, MOC): How to manage farmland tenure security?

Answer: Land tenure security means that the land title, land ownership must be secured for the affected
households. If replacement land (production land, residential land, etc.) is allocated, land title must be
secured for the affected households.

DAY 2
Q. U Thet Zaw Win (Executive Engineer, Pyapon district, MOC): How will you have the solution for the
ownership of a husband and his multiple wives in land acquisition?

Answer: Legal wife should have the dual ownership. Cultural background should be considered in such
cases to determine eligibility of the wife.

Q. Daw Thet Htar Myint (Resettlement Consultant): Projects try to promote the livelihoods of AHs, but
the AHs don’t want to change their jobs and livelihoods. How should this be handled?

Answer: To support the livelihoods of AHs does not mean to change the jobs and livelihoods of the
APs. Projects can assist the AHs to improve their livelihoods and sustain their current jobs. If their
livelihoods are agricultural based — agricultural extensions can be supported to the AHs by the project.
Occupational trainings can be provided for any member of the AHs who are in productive age-group
(not necessary the AH’s head). Other supports such as credit, trainings, etc can be provided by projects
to the AHs to improve livelihoods and sustain the current jobs of AHs.

Q. U Wai Phyo Linn (Executive Engineer, Design, Quality and Survey, PW): How to compensate the
vulnerable people in a resettlement plan?
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Answer: Based on socioeconomic data and consultation results with the AHs, vulnerable households
and communities, compensation and assistance should be provided for in the resettlement plan — the
compensation and assistance must be adequate to ensure that living standards of vulnerable
households be improved. After being approved by MOC and ADB, the compensation and assistance
that envisaged in the approved resettlement plan shall be provided to the vulnerable households.

Q. U Wai Phyo Linn (Executive Engineer, Design, Quality and Survey, PW): How much percentage of
the total project is to be compensated to the AHs?

Answer: There is no fixed percentage. It depends on the scope of land acquisition impacts by the
project. During the screening process, if land acquisition impacts by the project is considered very
significant and resettlement costs likely to be very high, alternative technical designs should be looked
into to minimize resettlement impacts. For linear projects, this would mean modifying the alignment of
the roads to avoid impacts on residential, commercial or very productive irrigated agricultural land or
impacts on buildings.

Q. U Thant Htut (Director, MCDC): How to organize a grievance redress mechanism? Even though
squatters are relocated, they tend to sell their new residences and come back to illegally occupy other
land?

Answer: A grievance redress mechanism can be organized with participations of representatives of
APs, village general authorities, township general administration, district general administration and
NGOs. The mechanism does not impede AHs accessing to the country’s judicial or administrative
remedies — it addresses complaints of APs promptly and provides options for further appeal and
representation.

Relocated informal settlers tend to come back either because the relocation site did not take into
consideration their location of employment and place of work. Further, attempts must be made to find
sustainable relocation solutions for affected informal settlers.

To avoid invasion of outsiders within the project areas in order to get benefits, it is important to
establish a cut-off-date, the date of completion of census surveys. The cut-off-date should be made
announced to the community with clear understanding that anyone entering the project area or
occupying any area within the project boundary illegally after the cut-of-date will not be etitled to any
compensation or assistance in the project.

Q. U Wai Phyo Linn (Executive Engineer, Design, Quality and Survey, PW): (i) when categorizing the
numbers of IPs, about more than 200 IPs, should they be put in the category A? (ii) Could you explain
about how gender issue works?

Answer: The number of IPs becomes secondary when categorizing, but the magnitude of impacts on IP
community or sub-community level is more important. If a project impacts in any of the following five
areas adversely and widespread at the community or sub-community level, the impact is generally
considered as significant (category A): (i) customary rights of use and access to land and natural
resources; (ii) socioeconomic status; (iii) cultural and communal integrity; (iv) health, education,
livelihood, and social security status; and (v) recognition of indigenous knowledge.

For the gender issue, male and female members should be given the same opportunities. Woman
should be consulted and given opportunities to share their views on all project related issues.
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Day 3
Q. Dr. San Oo (Director, MOECAF): What if an AP doesn’t want to sell land because of religious
believe?

Answer: The project should change the alignment to avoid the impact. Another option is that, the
project should together with local authorities to make a community meeting with AP. Community based
solution should be sought to deal with cultural and religious issues.

Q. Dr. San Oo (Director, MOECAF): How would you consider for the future compensation of land?

Answer: Compensation should be based on the current market rates and not on future prospects of
land usage. Future usage of land is purely speculative and is not considered for determining
compensation.

Q. Daw Ei Ei Myo (Executive Engineer, MOC): How do we decide for the donated land 20 years ago
and wanted it back by the donor now?

Answer: If the donor signed on paper 20 years ago to donate the land, the donor cannot take the land
back. It must be ensure that; (i) documentation of land donation is properly made; and (ii) the donor
signed the documents for donation without any pressure.

Q. U Wai Phyo Linn (Executive Engineer, PW): What should be the percentage for contingency for
resettlement cost?

Answer: It should start with screening process and inventory of losses. If screening process and
inventory of losses carried out properly, contingency for resettlement cost up to 15% of total estimated
resettlement costs is acceptable.

Q. U Nyi Nyi Zaw (Executive Engineer, PW): How to ask about income of an AP household?

Answer: Getting reliable information on household incomes is always very difficult as the issue is
sensitive and not many people would like to provide correct answers. However, experienced surveyor
should find ways to extract information on incomes. Some indirect ways to get information on
household income include: i) breakdown of incomes by different occupation the household members
are involved in; ii) collect information on average monthly expenditures on different items; iii) average
household savings, is any. Responses to item ii) and iii) above would help in cross-checking the
household incomes. Often indirect questions on incomes can get more reliable information.

Q. U Than Htut (MCDC): How shall we avoid or reduce the temporary impact?

Answer: To minimize temporary impacts during civil works one could find open unused public land for
storage of construction material and equipments. Incase private land is to be used for such purposes,
contractors are required to pay rent for the duration of the use of the land based on the market prices.
This can be negotiated between the owner and the contractors. After the civil works, the contractors are
required to make good to bring the land to original condition. Contractors are also required to pay
compensation if the civil works causes any damage to private assets. Further, for roadside shops and
residences, contractors are required to provide temporary access to ensure that civil works does not
restrict access to businesses.
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Q. U Aung Kaung Cho (Executive Engineer): If displaced persons want to have their own budget and
build a new house of relocated land, would it be permissible? And what to do if one of the APs want
more compensation — for example, the AP asks US$ 5 more for one square meter of land?

Answer: Yes, the affected households are permitted to improve their living conditions by utilizing
compensation amount and using their own savings. APs are encouraged to do so because they can
build a new house by the construction materials that they like and they can monitor the construction
quality.

For the case that an AP asks higher compensation for land, community meetings should be made with
the AP. Community meetings will help community pressure on the AP. If required, engage the external
appraiser for land value valuation. The valuation result should be documented and showed in the
community meetings. If all the measures are unsuccessful, let the court decides.

Q. U Wai Phyo Linn (Executive Engineer, Design, Quality and Survey, PW): (i) If the affected
productive land is very fertile/very good and there is no similar productive land available for land for
land compensation, how to calculate to compensate by cash for that productive land?

Answer: In the absence of any market mechanism to determine market rates, the compensation in cash
can be determined based on the productivity of the affected land area. In this process, average annual
value of the crops (or productive trees) can be the basis for compensation. Usually, the compensation
thus determined is equivalent to three to five years of average annual value of the crops.
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Appendix 10
TOPIS FOR GROUP DISCUSSION

Topic 1: Entitlements to Informal Settlers:

1. What are the main reasons for emergence of squatters?

2. Do informal settlers/squatters/encroachers have any rights? Should they be compensated despite
unauthorized occupancy?

3. What are the main areas of concern in terms of informal settlers and involuntary resettlement
planning and implementation?

4. What are the risks faced by informal settlers when they are involuntarily resettled and how can these
be addressed?

5. What are the constraints to effectively addressing the risks to informal settlers of involuntary
resettlement?

6. What are the major gaps in the legal framework relevant to informal settlers in Myanmar in relation to
ADB policy/international good practice?

7. Are there different groups among the illegal settlers?

8. Who among the affected settlers are eligible?

9. Would provision of assistance encourage more squatters?

10. What types of compensation and assistance should they receive?

11. How to prevent fraudulent claims by those who invade project areas illegally?

Topic 2: Upholding the Replacement Cost Standard in Asset Valuation
1. What are the asset valuation regimes in Myanmar and how do these compare to “replacement cost”
standard for:

-Affected land

-Structures

-Other fixed assets: Trees & Crops
2. What are the current methodologies for estimating replacement cost? Do they ensure compensation
at replacement cost?
3. What are the ‘opportunities’ for reducing gaps between asset valuation under the procedures used
in Myanmar and replacement cost?
4. What are the ‘constraints’ for reducing gaps between asset valuation under the procedures used in
Myanmar and replacement cost?

5. What capacity building programs can be developed to promote the use of these methodologies?

Topic 3: Conducting effective consultation strategies in social safeguard planning and
implementation

1. What are measures in country systems that promote consultation with affected persons and
communities?

2. What are barriers in country systems that inhibit meaningful consultation?

3. What additional measures are there to improve consultations in country context?

4. What channels and institutions should be tapped to promote meaningful consultation?

5. What are effective tools to design communications and consultation strategies for social
safeguards?

6. Are there any best practice examples on meaningful consultations in Myanmar?
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Topic 4: Designing and implementing effective livelihood restoration schemes
1. Why are livelihood restoration necessary?
2. Who are entitled to livelihood restoration and rehabilitation assistance?
3. What are the key challenges to restoring the livelihood of resettled persons?
-What is the level of capacity among the implementing agencies to undertake livelihood
restoration of affected households in projects?
-Institutional Structure in IR Planning and Implementation (PMU/PIU) & continuity
beyond project implementation schedule
-Funding
4. Are there lessons in good practice in addressing economic displacement and income restoration
and how can they be promoted in Myanmar?

Topic 5: Identifying Indigenous Peoples at the project level

1. What is the perception of GOM in regard to recognition of IPs?

2. Is there any legal frameworks for the recognition of Indigenous Peoples in Myanmar?

3. Are there any institutions responsible to implement and monitor them?

4. What are elements of Indigenous Peoples identification/definition in Myanmar?

5. Are these elements consistent with the approach of international institutions? If not, what are the
gaps and how can these be addressed at the project level?

6. Please identify the barriers in country systems that prevent the IP in participating in their own
development and suggest the mechanism to address them
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Appendix 11
RETA 7566: SOCIAL SAFEGUARDS CAPACITY DEVELOPMENT WORKSHOP
NGWE SAUNG 18-20 FEBRUARY 2015
Please fill in the feedback form by marking the appropriate choice. The feedback will help us evaluate
achievement of the objectives of the workshop. Thank youl!

A. Content of the workshop
1. Sufficiency of the content of the workshop?
- Sufficient 1
- Insufficient 1

2. Suitability and relevance of the workshop content to your current work?

- Very suitable/relevant -
- Suitable/relevant ]
- Not suitable/not relevant .
3. Is the workshop useful/practical for the concerned agencies in planning and implementation of social

safeguards?

- Useful/practical —
- Somewhat useful/ somewhat practical —
- Not useful/Not practical -

4. In your opinion, does this workshop have any impacts on planning and implementation of social
safeguards by the Ministry of Construction for the projects in the future?

- The planning and implementation of social safeguards will be better —J
- The planning and implementation of social safeguards will not be better ]
- The impacts have yet to be seen —
5. Please evaluate your understanding on social safeguards planning and implementation:
- My understanding is better after the workshop .|
- My understanding is as before the workshop ]
B. Method of delivering the presentations in the workshop: True False
6. The presentation is understandable ] ]
7. Encourage the involvement of participants . .
8. The duration of the discussions is adequate - -
9. The duration of the workshop is inadequate - -
10. The appropriateness of the overall method use:
Very satisfied =[] Satisfied [ Dissatisfied \— dissatisfied ]
C. Handouts True False
11. The handouts are sufficient and cover all the topics ] ]
12. The handouts are easy to understand ] ]
13. The handouts are practical and can be used in practice . .
14. The handouts are distributed before the workshop begins — —
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D. Resource Persons

15. Presentation style/dilivery of the resource persons:

Very satisfied =[] Satisfied [ Dissatisfied \— dissatisfied |
16. Knowledge of subject matter of the resource persons:

Very satisfied =[] Satisfied [ Dissatisfied \— dissatisfied |
17. Effectiveness in dealing/interacting with worshop participants of the resouce persons:

Very satisfied =[] Satisfied [ Dissatisfied \— dissatisfied |

E. Organization True False

18. The location is suitable for organizing the workshop: [ L]
19. The venue is convenient and suitable 1 L]
20. The equipment used for the workshop operate well | 1
21. The organization and invitation to participants are well-prepared | ]

F. Overall Assessment and recommendations

22.
23.
24.

25.

26.

27.

28.

True False
The objectives of the workshop were stated clearly: U (]
The objectives of the workshop were achieved: ] 0

For the content of the workshop, please explain any “insufficient”, “not suitable” or “not usefu
ratings you gave and tell us what we could do to improve these areas:

If your rating is that, after the workshop, the planning and implementation of social safeguards
by MOC for its future projects will not be better, please tell us the reasons

Please write any additional comments or recommendations on how this workshop and your
experience could be iIMProVEd..........ccucicieieeecece ettt st e

III

G. Please can you give some information about yourself (if possible)?

- Full name ettt e —eeetheeei—eeeatetea—eeabateeettes sbeeatesetatesabae sbbessreeenans
- Place of work ettt ree—e et tea—a——e et tebeaa—e et te bt ate et tenbe she st sen bt e ste st aeaes
- Title ettt eee et be et eat et e abesebbeare st e eabe et st eebben shesreerareans

Thank you very much for your feedback
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SOCIAL SAFEGUARDS CAPACITY DEVELOPMENT WORKSHOP - NGWE SAUNG 18-20 FEBRUARY 2015

A.

03.

04.

05.

06.

07.

Feedback of Attendants on the Workshop

Content of the workshop
01. Sufficiency of the content of the workshop?

Valid Frequency Percent
Sufficient 53 100.00
Insufficient 0 0.00
Total 53 100.00
02. Suitability and relevance of the workshop content to your current work?
Valid Frequency Percent
Very suitable/relevant 46 86.79
Suitable/relevant 7 13.21
Not suitable/not relevant 0 0.00
Total 53 100.00
Is the workshop useful/practical for the concerned agencies in planning and implementation of socia
safeguards?
Valid Frequency Percent
Useful/practical 49 92.45
Somewhat useful/ somewhat practical 3 5.66
Not useful/Not practical 0 0.00
No response 1 1.89
Total 53 100.00

In your opinion, does this workshop have any impacts on planning and
the Ministry of Construction for the projects in the future?

implementation of social safeguards by

Valid Frequency Percent
The planning and implementation of social safeguards will be better 44 83.02
The planning and implementation of social safeguards will not be 0 0.00
better
The impacts have yet to be seen 9 16.98
Total 53 100.00
Please evaluate your understanding on social safeguards planning and implementation:
Valid Frequency Percent
My understanding is better after the workshop 53 100.00
My understanding is as before the workshop 0 0.00
Total 53 100.00
B. Method of delivering the presentations in the workshop:
The presentations are understandable?
Valid Frequency Percent
True 53 100.00
False 0 0.00
Total 53 100.00
Encourage the involvement of participants?
Valid Frequency Percent
True 53 100.00
False 0 0.00
Total 53 100.00
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08. The duration of the discussions is adequate?
Valid Frequency Percent
True 48 90.57
False 5 9.43
Total 53 100.00
09. The duration of the workshop is adequate?
Valid Frequency Percent
True 51 96.23
False 2 3.77
Total 53 100.00
10. The appropriateness of the overall method use?
Valid Frequency Percent
Very satisfied 49 92.45
Satisfied 4 7.55
Dissatisfied 0 0.00
Very dissatisfied 0 0.00
Total 53 100.00
C. Handouts
11. The handouts are sufficient and cover all the topics?
Valid Frequency Percent
True 49 92.45
False 4 7.55
Total 53 100.00
12. The handouts are easy to understand?
Valid Frequency Percent
True 53 100.00
False 0 0.00
Total 53 100.00
13. The handouts are practical and can be used in practice?
Valid Frequency Percent
True 53 100.00
False 0 0.00
Total 53 100.00
14. The handouts are distributed before the workshop begins?
Valid Frequency Percent
True 53 100.00
False 0 0.00
Total 53 100.00
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D. Resource Persons
15. Presentation style/dilivery of the resource persons?

Valid Frequency Percent
Very satisfied 51 96.23
Satisfied 2 3.77
Dissatisfied 0 0.00
Very dissatisfied 0 0.00
Total 53 100.00
16. Knowledge of subject matter of the resource persons?
Valid Frequency Percent
Very satisfied 49 92.45
Satisfied 4 7.55
Dissatisfied 0 0.00
Very dissatisfied 0 0.00
Total 53 100.00
17. Effectiveness in dealing/interacting with workshop participants of the resource persons?
Valid Frequency Percent
Very satisfied 53 100.00
Satisfied 0 00.00
Dissatisfied 0 0.00
Very dissatisfied 0 0.00
Total 53 100.00
E. Organization
18. The location is suitable for organizing the workshop?
Valid Frequency Percent
True 53 100.00
False 0 0.00
Total 53 100.00
19. The venue is convenient and suitable?
Valid Frequency Percent
True 50 94.34
False 3 5.66
Total 53 100.00
20. The equipment used for the workshop operate well?
Valid Frequency Percent
True 53 100.00
False 0 0.00
Total 53 100.00
21. The organization and invitation to participants are well-prepared?
Valid Frequency Percent
True 37 69.81
False 16 30.19
Total 53 100.00
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F. Overall Assessment and recommendations?

22.

23.

24.

25.

The objectives of the workshop were stated clearly?

Valid Frequency Percent
True 51 96.23
False 0 0.00
No response 2 3.77
Total 53 100.00
The objectives of the workshop were achieved?
Valid Frequency Percent
True 50 94.34
False 0 0.00
No response 3 5.66
Total 53 100.00
For the content of the workshop, please explain any “insufficient”, “not suitable” or “not useful” ratings you
gave and tell us what we could do to improve these areas?*
Valid Frequency Percent
Every part of presentation should be distributed to the participants as 1 1.89
soft copy and in a CD
Should have given more time on workshop days 2 3.77
Needs more coordinations in organizing the workshop 2 3.77
Presentations and handouts should be translated in to Burmese 4 7.55
Presentations should be presented in Burmese 16 30.19
No response 31 58.49

The session would have like more:

Please list one session you would have liked more and one session you wouold have liked less?

Valid Frequency Percent
Social Safeguards Planning in Project Process Cycle 3 5.66
IPs Local Laws and Regulations 1 1.89
IR Local Laws and Regulations and Practices 2 3.77
Group Discussions and presentations 7 13.21
IP/Issues for Squatters 1 1.89
Compensation, Replacement Costs & Land for Land 3 5.66
Quiz Session 3 5.66
Social Impact Assessments 1 1.89
Assistance and Compensation for the AHs 1 1.89
Assessments of Compensations 2 3.77
Resettlement Plans 1 1.89
The rest participants give blank comments 28 52.83
Total 53 100.00

14 . .
Some provided more than one explanations
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The session would have like less

26.

27.

Valid Frequency Percent
Social Safeguards Planning in Project Process Cycle 2 3.77
IPs Local Laws and Regulations 3 5.66
Grievance Redress Mechanism 1 1.89
Relocation and Rehabiliation 2 3.77
Assessment of Compensation 2 3.77
No response 43 81.13
Total 53 100.00

Please list examples of new knowledge and skills that you gained from the workshoplsz

Valid Frequency Percent
New knowledge on the issues related to land acquisition, 21 39.62
resettlement
New knowledge on the issues related to IP issues 16 30.19
New knowledge on how to handle squatters, compensate and 1 1.89
assistance and also how to prevent from encroachers
Understanding the importance of resettlement screening 3 5.66
Understanding the importance of cut off date and disclosure of 2 3.77
information
Gained skills on social impact assessment processing 2 3.77
No response/irrelevant responses to the question 27 50.94

Please write any additional comments or recommendations on how this workshop and

your experience could

be improved:

Valid Frequency Percent
More discussions on issues of compensation for affected lands 1 1.89
More workshops are recommended for improvements of knowledge 1 1.89
and skills
Should have field-work during the workshop 1 1.89
Burmese version presentation is also essential for the participants. 3 5.66
Others/irrelevant responses to the question 21 39.62
No response 26 49.06
Total 53 100.00

15 .
Some provided more than one examples
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Appendix 12
RETA 7566
Comments on the Draft Manual on Social Safeguards Planning and Implementation

Please fill in the feedback form by marking the appropriate choice. The feedback will help us improve
and finalize the Manual. Thank you!

Q1: Is the content of Manual relevant to your current work?

- Very relevant |;| Relevant |:| Not relevant |:|
Q2: Can you use the Manual for the current work?

- Yes, | can use ] No, | can not use D | do-not know yet|:|
Q3: In your opinions, is the Manual useful to your current works?

- Very useful [] Useful [ Juseful []
Q4: Is the structure of the Manual suitable?

- Very suitable ] Suitable |:| Not suitable |:|

If it is “not suitable”, please tell US WHY ...

Q5: Is the presentation of issues in the Manual easy to understand?

- Very easy |:| Easy |:| Not easy |:|
Ifitis “not easy”, please tell US WHY ... et

Q6: For improvement and finalization the Manual, please provide us your comments on the sections of
the draft Manual:

Sections No comment Comments

The screening on social and |:|
resettlement impacts (pages 10-11)

Demarcation and disclosure of project
affected area (pages 12-13)

Census and establishment of cut-off
date (pages 13-15)

Inventory of affected assets (pages 15-
19)

Socioeconomic survey (pages 20-23)

Replacement cost study (pages 23-27)

Information disclosure and public
consultation (pages 27-33)

Preparation of social safeguards
documents (pages 33-40)

Relocation site preparation (pages 41-
43)

Payment of compensation and
assistance (pages 44- 45)

OO0 o od|d|d
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Relocation of relocating households
(pages 45-46)

Implementation of Indigenous Peoples
development plan (page 46-47)

Preparation and implementation of
Income Restoration Plan (pages 47-52)

Grievance redress mechanism (pages
52-55)

Monitoring and evaluation (pages 55-
59)

OO o0

Q7: Please tell us the section(s)/contents that have not yet been presented in the draft Manual and you

VT 0L VI o J= 1o o I T TN

Thank you very much once again for your cooperation!
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RETA 7566

Feedback on the Draft Manual on Social Safeguards Planning and Implementation

Q1: Is the content of Manual relevant to your current work?

Valid Frequency Percent
Very relevant 37 69.81
Relevant 16 30.19
Not relevant 0 00.00
Total 53 100.00
Q2: Can you use the Manual for the current work?
Valid Frequency Percent
Yes, | can use 39 73.58
No, | can not use 0 00.00
| do-not know yet 14 26.42
Total 53 100.00
Q3: In your opinions, is the Manual useful to your current works?
Valid Frequency Percent
Very useful 36 67.92
Useful 17 32.08
Not useful 0 00.00
Total 53 100.00
Q4: Is the structure of the Manual suitable?
Valid Frequency Percent
Very suitable 34 64.15
Suitable 16 30.19
Not suitable 0 00.00
No response 3 5.66
Total 53 100.00
Q5: Is the presentation of issues in the Manual easy to understand?
Valid Frequency Percent
Very easy 22 41.51
Easy 28 52.83
Not easy 0 00.00
No response 3 5.66
Total 53 100.00
Q6: For improvement and finalization the Manual, please provide us your comments on the sections of the draft
Manual:
Valid Frequency Percent
No comments on the draft sections 11 20.75
No response 42 79.25
Total 53 100.00
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Q7: Please tell us the section(s)/contents that have not yet been presented in the draft Manual and you want us to add

in?
Valid Frequency Percent
More about gender issues 1 1.89
No response/irrelevant responses to the question 52 98.11
Total 53 100.00
Q8: Please write any additional comments or recommendations on how the draft manual can be improved and
finalized?
Valid Frequency Percent
Should have a section on resettlement budgeting 1 1.89
The Manual should be finalized after having practices by the users 1 1.89
The Manual should be distributed in both English and Burmese 9 16.98
No response/irrelevant responses to the question 42 79.24

Total 53 100.00




